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Foreword 


N THE early years following the passage of the Pretrial Services Act of 1982, the primary objective of pretrial services was 
to ensure that all Federal criminal defendants were interviewed so that personal and criminal history information pertinent 
to pretrial release decisions was available at the time of defendants’ initial appearance before a judicial officer. 

Given the fact that pretrial services was a relatively new concept in the Federal criminal justice system, fulfilling the primary 
objective was no small task. As late as December 31, 1987, four districts performed no pretrial services—despite the fact that the 
districts in question accounted for 13 percent of the Federal criminal caseload that year.* Nationally, in 1987 judicial officers 
charged with determining pretrial detention or release had the benefit of a pretrial services report in only 63 percent of cases. 

Four years later, the situation was significantly improved. By December 31, 1991, the Federal courts had achieved almost full 
implementation of the Pretrial Services Act of 1982, providing pretrial services investigations in 95 percent of criminal cases 
appearing before judicial officers in that calendar year. 

The courts had achieved the primary objective of the Act: to ensure that judicial officers have the benefit of pertinent. accurate, 


.and unbiased information on which to base a determination as to whether a particular defendant can be released or needs to be 


detained pending resolution of charges. The importance of such quality information was stressed repeatedly during hearings I 
chaired in 1981, when Congress considered whether to expand the demonstration program then in operation and to make pretrial 
services a permanent fixture in the judiciary. 

Having complied with the Pretrial Services Act of 1982, as well as achieving recognition and acceptance in the criminal justice 
system, pretrial services professionals now must address another important feature of the enabling legislation—the reduction of 
unnecessary pretrial detention. While the Bail Reform Act of 1984 authorizes the use of pretrial detention, Congress, in passing 
the legislation, indicated that use of detention provisions was appropriate only under very limited circumstances. Congress did 
not intend to abandon or modify pretrial services’ original objective to reduce or avoid unnecessary pretrial detention. However, 
the current rate of pretrial detention in the Federal system suggests that the imposition of costly pretrial detention is not limited 
to defendants who pose the sort of danger to the community that Congress had in mind in passing the Bail Reform Act of 1984. 

During the statistical year which ended September 30, 1992, 54 percent of all criminal defendants who had an initial appearance 
before a judicial officer in the preceding 12 months were held in detention at the conclusion of their hearings. While some defendants 
are subsequently released, 36 percent of all Federal defendants remain in pretrial detention for the pendency of their cases. 

Given these rates, it is not surprising that between 1981 and 1992, the Federal criminal justice system experienced a five-fold 
increase in the average daily Federal pretrial detention population: from 5,000 to 20,000. Furthermore, the Justice Department’s 
latest Federal Detention Plan for 1993-97 projects a doubling of this population in the next 4 years. In these times of national 
deficit and budget crises, the Justice Department estimates that the Federal Detention Plan will cost almost two-thirds of a billion 
dollars. 

The inflated rate of pretrial detention is hampering the Federal criminal justice system in numerous ways. The Marshals Service 
reports extensive difficulties, including shortage of available jail space, overtime costs for transporting detainees to and from court, 
additional time spent in court for detention hearings, and the need to make defendants available for additional interviews with 
pretrial services officers and defense attorneys to prepare for detention hearings. Increased pretrial detention, which limits access 
to defendants, reduces the ability of probation officers to prepare timely presentence reports, resulting in significant delays in 
sentencing. 

Pretrial detention interferes with defense attorneys’ ability to prepare adequately for the defense of their clients. The ability of 
pretrial services officers or probation officers to perform pretrial services functions is also impeded by increased pretrial detention 
because of the inaccessibility of defendants who are detained a substantial distance from the pretrial services (or probation) office. 
Finally, pretrial detention is significantly affecting the ability of judicial officers to manage court calendars effectively. 

Certainly, many offenders do present a substantial risk of continuing criminality and injury to the community if released pending 
trial. These individuals should be detained, as the Bail Reform Act of 1984 authorizes. However, in circumstances that do not meet 
the criteria of the Act, pretrial services must have as an objective the reduction of unnecessary pretrial detention. Clearly, reducing 
unnecessary detention will significantly benefit the criminal justice system as a whole. 

At this time when detention is at crisis levels, it is important to listen to the perspectives of those who have a hand in the pretrial 
release process and others who have watched it closely and developed informed opinions about what pretrial services is and what 
it should be. This special edition of Federal Probation, focusing on pretrial services and the related issues of detention and release, 
gives a feel for the history of pretrial services, its mission as perceived by those who work in—and with—it, and how pretrial 


services must continue to evolve in order to serve defendants and the judiciary. I commend the articles presented here to readers 
interested in pretrial services’ vital role. 


THE HONORABLE WILLIAM J. HUGHES 
Member, United States House Of Representatives 
Washington, DC 


*Data cited were obtained from the Statistics Division, Administrative Office of the United States Courts. 
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This Issue in Brief 


In our society, liberty is the norm, and detention prior to trial 
or without trial is the carefully limited exception. 


—United States v. Salerno, 107 S.Ct. 2095 (1987) 


While it is impossible to predict future offender population 
levels with absolute precision, current Federal law enforce- 
ment policies and legislative initiatives lead everyone to agree 
that the number of new Federal offenders will continue to 
increase at a substantial rate. It is clear that the detention 
crisis will only become more severe if no action is taken to 
relieve the current situation. . . . If adequate bedspace to 
detain thousands of potentially dangerous prisoners is not 
acquired, public safety and the Federal Criminal Justice 
System itself could be threatened. 


—Federal Detention Plan 1993-97 (United States 
Department of Justice, December 1992) 


This is a special edition of Federal Probation de- 
voted to the topics of pretrial detention and release 
and pretrial services. The two quotations above 
make an eloquent case for the timeliness and rele- 
vance of such an edition. The notion of depriving 
individuals of their liberty before they are proven 
guilty is one that deserves constant consideration 
and discussion by members of a free society. We hope 
this issue will provoke both. 

The issue opens with a “call to arms” to persons 
actively involved in the criminal justice process—be 
they judges, probation or pretrial services officers, 
defense counsel, prosecutors, or prison officials—to 
use their knowledge and experience to foster effec- 
tive approaches to the Nation’s crime problem. De- 
crying what he calls a “Draconian” approach to 
alleviating crime, the Honorable Vincent L. Broder- 
ick, U.S. district judge, Southern District of New 
York, points out the folly in downplaying community 
corrections, fostering more prison construction, 
mandating longer prison terms, and enhancing the 
role of the criminal prosecutor while denigrating the 
role of the judiciary. In his article, “Pretrial Deten- 
tion in the Criminal Justice Process,” he focuses 
on accelerating detention rates as a prime example 
of “one troublesome manifestation of the Draconian 
approach.” 

What can bail bondsmen do for defendants that 
the courts cannot? Absolutely nothing, contends the 


Honorable James G. Carr, U.S. magistrate judge, 
Northern District of Ohio, in his article, “Bail Bonds- 
men and the Federal Courts.” Writing on the 
theme “corporate surety bonds fulfill no function and 
provide no service that cannot otherwise be accom- 
plished within the framework of the Bail Reform Act, 
Judge Carr explains why releasing defendants on 
nonfinancial conditions imposed by the court is far 
preferable to involving bail bondsmen in the release 
process. He gives possible explanations for the per- 
petuation of bail bondsmen in some districts and 
urges pretrial services officers who continue to recom- 
mend surety bonds and judges who adopt such recom- 
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mendations-——or who set bail bonds as a condition of 
release on their own accord—to quit doing so. 

How do magistrate judges perceive pretrial serv- 
ices, its personnel, and its mission? To the Honorable 
Joel B. Rosen, U.S. magistrate judge, District of New 
Jersey, pretrial services is a resource well worth tap- 
ping into. In “Pretrial Services—A Magistrate 
Judge’s Perspective,” he notes that “the collection 
of vital information concerning a defendant in a pre- 
cise and expeditious fashion is perhaps the most im- 
portant contribution made by a pretrial services 
officer to the court” and stresses the importance of 
having a neutral professional—the pretrial services 
officer—responsible for providing crucial information 
regarding defendants’ financial situations, employ- 
ment, and criminal histories. 

In “Pretrial Services: The Prosecutor’s View,” 
E. Michael McCann, district attorney, Milwaukee 
County, and Douglas William Weber, program devel- 
oper, Wisconsin Correctional Service (WCS), give a 
close-up look at pretrial services in their jurisdiction. 
They first describe the economic, social, and legal 
changes Milwaukee has weathered over the past 30 
years and explain how these changes have affected 
the criminal justice system. They then give a detailed 
report of the critically important pretrial services 
provided by WCS through its Court Intervention 
Unit, including bail evaluation, contacts with defen- 
dants regarding court dates, monitoring defendants 
who require close supervision, and drug testing. 

Good . .. better... best. Programs in all components 
of the criminal justice system run the gamut as to how 
well they fulfill their missions. But for pretrial serv- 
ices administrators who aspire far beyond the pro- 
gram that is merely mediocre, what does the 
superlative program look like? In “Pretrial Pro- 
grams: Describing the Ideal,” D. Alan Henry, direc- 
tor, Pretrial Services Resource Center, first explains 
why it is crucial to know what constitutes an ideal 
program. Then, in view of pretrial services’ primary 
functions—identification and monitoring—he de- 
scribes the mechanics of the ideal program. System 
characteristics that are catalytic—and perhaps even 
mandatory—for improving pretrial services are in- 
cluded. 

In “Judicial Responsibility for Pretrial Release 
Decisionmaking and the Information Role of 
Pretrial Services,” John S. Goldkamp, professor of 
criminal justice, Temple University, issues a caution 
that “the pretrial services recommendation function is 
not well evaluated in isolation from the larger goals 
and issues of pretrial release and detention” and offers 
eight propositions for placing questions about pretrial 
services’ role in the larger context of judicial responsi- 
bility for the fairness and effectiveness of pretrial 
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release and detention, as well as for placing questions 
about the pretrial services recommendation function 
in the context of the role of pretrial services. His 
discussion harkens “back to the basics of what bail 
reform was originally about.” 

Jail overcrowding is a serious problem—pretrial 
services agencies nationwide must face it. Although 
there is no easy answer to the question of what to do 
about out-of-control incarceration rates, some agen- 
cies have made impressive progress in dealing with 
overcrowding problems. In “The Fastrack Pro- 
gram,” Shelby Meyer and Kim M. Holloway, both with 
Pima County (Arizona) Superior Court Pretrial Serv- 
ices, describe “Fastrack,” their agency’s program dedi- 
cated to investigating the release options of those 
defendants held on bond following initial appearance. 
They discuss the number of defendants released 
through Fastrack and the jail beds per day freed up by 
Fastrack intervention. 

Most criminal justice jurisdictions employ drug test- 
ing as a standard part of probation and parole super- 
vision. In “Using Drug Testing to Reduce 
Detention,” John A. Carver, director, Pretrial Serv- 
ices Agency, Washington, DC, urges jurisdictions to 
reap the benefits of drug testing by extending use of 
such testing to arrestees and by using it as a routine 
component of pretrial release supervision. He de- 
scribes drug testing as a key feature of the D.C. Pre- 
trial Services Agency’s Intensive Pretrial Supervision 
Program, a program that has successfully served a 
high-risk, drug dependent population. What impact 
the program has had on pretrial incarceration, viola- 
tions, drug use, and subsequent arrests on new 
charges is discussed. 

Undisputably, technological advances over the past 
few years have had a profound effect on the way 
criminal justice agencies do their work. New technol- 
ogy has been a boon especially to pretrial services 
agencies in fulfilling their responsibility to produce 
quickly detailed and accurate reports about defen- 
dants scheduled to appear before judicial officers for 
release/detention determinations. In “Technology 
and Pretrial Services,” Timothy P. Cadigan, proba- 
tion program administrator, Administrative Office of 
the U.S. Courts, takes a look at some of the new tools, 
including automated criminal record systems, soft- 
ware programs which apply pretrial release prediction 
devices, electronic monitoring, cellular and mobile 
telephones, and database management systems. 

In “The Federal Detention Crisis: Causes and 
Effects,” Daniel B. Ryan, chief, Program Services 
Branch, Probation and Pretrial Services Division, Ad- 
ministrative Office of the U.S. Courts, offers an analy- 
sis of the Federal detention crisis, describing 
“legislative and policy changes which combined to put 
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defendants in jail at a faster rate that the system could 
sensibly accommodate them.” He explains how the 
Bail Reform Act of 1984 and the “War on Drugs,” 
among other factors, helped cause detention rates to 
skyrocket. The effects of the Federal detention crisis 
on the work of pretrial services officers, probation 
officers, defense attorneys, the U.S. Marshals Service, 
and the Bureau of Prisons are discussed. 

In order to feature points of view about the state of 
pretrial services at the Federal level, Federal Proba- 
tion invited several seasoned U.S. pretrial services 
officers to write brief commentaries about some aspect 
of their work. Contributing to “Pretrial Services 
Federal-Style: Four Commentaries” are Chief 
US. Pretrial Services Officers John W. Byrd (Western 
District of Texas) and George F. Moriarty, Jr. (District 
of Massachusetts) and Supervising U.S. Pretrial Serv- 
ices Officers Marion Gutmann (Southern District of 
New York) and Thomas A. Henry (District of New 
Jersey). Although the commentaries are all quite dif- 
ferent in what they discuss, each focuses on a subject 
that goes to the very heart of pretrial services work. 


Topics highlighted include the unique role of pretrial 
services as a component of the criminal justice system; 
the growing professionalism of pretrial services offi- 
cers; an historical perspective of how far pretrial serv- 
ices has come; and pretrial services officers’ important 
role in pretrial diversion. 

We are pleased to publish this special issue of Fed- 
eral Probation and are grateful to the authors who 
have relayed their expertise, experience, and opinions 
in the articles presented. We hope the information 
offered here will help create a better understanding 
not only of the current pretrial detention situation but 
of what pretrial services can offer now—and perhaps 
even in the future—as an integral part of the criminal 
justice system. 


DANIEL B. RYAN, GUEST EDITOR 


Chief, Program Services Branch 
Probation and Pretrial Services Division 


Administrative Office of the U.S. Courts 


All articles appearing in this journal are regarded as appropriate expressions of ideas worthy of thought, but their publication is not to be 
taken as endorsement by the Federal Probation and Pretrial Services System of the views set forth. The editors may or may not agree with 
the articles appearing in the journal but believe them in any case to be deserving of consideration. 
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Pretrial Detention in the 
Criminal Justice Process 


By VINCENT L BRODERICK 
United States District Judge, Southern District of New York 


IS ARTICLE—and perhaps most of the 
other articles in this issue of Federal Proba- 
tion as well—is a call to arms. 

For too long the drumbeat for direction in the crimi- 
nal justice process has been sounded by those who are 
not involved. Newspaper headlines, editorial alarums, 
and talk show analysts have charted the course. The 
course they have charted is one of punitive detention, 
and it is a pattern for disaster. It has, unfortunately, 
been adopted by many officials who run regularly for 
legislative office and seek to insulate themselves from 
charges of being “soft on crime.” 

There is indeed a serious crime problem in this 
country: we have perhaps the highest rate of violent 
crime in the entire civilized world. For many years our 
national response to this problem has been Draconian. 
We downplay community corrections as a viable re- 
sponse to criminal activity; we build more prisons; we 
mandate longer prison terms; we enhance the role of 
the criminal prosecutor and we denigrate that of the 
sentencing judge. 

On the Federal level, Draconian measures have 
been given a good test and have been found wanting. 
The population of our Federal prisons has tripled in 
the past 10 years with little or no effect to date on 
violent crime. The prospects are good, in fact, that long 
mandated prison terms will be counterproductive, 
that they will serve as graduate courses in crime for 
many first offenders who might otherwise never com- 
mit crime again. 

The Draconian approach to crime on the Federal 
level has been developed by rejecting the input of those 
with practical experience in the criminal justice proc- 
ess: judges; probation and pretrial services officers; 
defense counsel; prison officials; prosecutors who do 
not have political agendas. These people know 1) that 
most of those who commit violent crime are not caught 
and do not expect to be caught and hence are not 
deterred by statutes mandating long sentences; and 2) 
that most first offenders who are arrested and con- 
victed are sobered by their exposure to the criminal 
justice process, can effectively be supervised in the 
community, and will not commit crime again. They are 
acutely aware of the basic contradiction between the 
Draconian approach and the wise statutory impera- 
tives in 18 U.S.C. § 3553 that the sentence imposed 
should be not greater than necessary to accommodate 
the purposes of sentencing,’ and the similar contradic- 
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tion between the Draconian approach and the statu- 
tory instruction to the Sentencing Commission that 
for first offenders committing non-serious crimes, non- 
incarceratory sentences are preferred.” 

Those with practical experience in the criminal jus- 
tice process also know that there is a debilitating 
conflict between a sentencing guidelines system under 
which a Sentencing Commission is charged with pre- 
paring and keeping updated a just and proportional 
range of penalties, and the high penalties prescribed 
as sentences by mandatory statutes. 

One troublesome manifestation of the Draconian 
approach is in the area of pretrial detention. 

It is a fundamental premise of our system of criminal 
justice that a person charged with crime is presumed 
to be innocent, until such time as he or she pleads 
guilty or is found guilty after trial. At the beginning of 
every criminal case, and at times during the pretrial 
and pre-verdict trial phases of that case, the decision- 
maker—the district judge or the magistrate judge— 
must resolve the tension between the presumption of 
innocence and two imperatives: to insure resolution of 
the charges by preventing flight and to protect the 
community from further criminal activities of the per- 
son charged. 

Judges know, of course, that most persons charged 
with Federal crime ultimately plead guilty or are 
found guilty after trial. They know that some persons 
charged with crime are likely to flee or to threaten the 
safety of others if not detained pending trial. They also 
know that most persons charged with crime will not 
flee and will not endanger members of the community 
if allowed to remain at large pending resolution of the 
charges against them. 

Judges are not willing to categorize the presumption 
of innocence as no more than a rule of evidence which 
is important to the fact-finder at trial; they do not 
accept the proposition that for purposes of the pretrial 
stage the presumption of innocence is overcome by 
their knowledge of the statistical probabilities as to 
guilt and hence has little or no significance when the 
decision as to detention or pretrial release is to be 
made. They accept—indeed insist upon—the pre- 
sumption of innocence as a given with respect to all 
persons charged with crime, and they require informa- 
tion when decisions as to pretrial release or detention 
are to be made which will permit those decisions to be 
made on a fully-informed basis. 


PRETRIAL DETENTION 


Congress responded to this need by legislatively 
encouraging the development of pretrial services. Pre- 
trial services—whether as an independent office or as 
an adjunct of the probation office—has been charged 
with the dual functions of 1) providing judges and 
magistrate judges making release/detention decisions 
with reliable information upon which those decisions 
can be grounded and 2) supervising, where required, 
pretrial releasees. One would have expected that the 
confluence of the information developed by pretrial 
services and the supervision provided by pretrial serv- 
ices officers would have reduced the relative numbers 
of defendants who were detained pretrial. 

It has not worked out that way. The scale of pretrial 
detention appears to be accelerating at all levels of the 
criminal justice system, state and Federal, straining 
available resources. The proportion of Federal defen- 
dants who are detained prior to trial has fairly steadily 
increased since the advent of pretrial services. The 
current Federal pretrial detainee population is ap- 
proximately 18,000. It has more than doubled since 
1988. 

There are probably various causes for this increase. 

There has been a marked change in the mix of cases 
which pass through the Federal criminal justice sys- 
tem, with an increasing emphasis upon crimes involv- 
ing the importation and distribution of illegal drugs. 
Many of those charged with committing these illegal 
drug crimes, facing long prison terms if convicted, are 
unable to establish that they are unlikely to flee if 
released. And many judges and magistrates, myself 
included, scrutinize such defendants extremely care- 
fully, regarding any substantial indications that they 
may continue drug distribution while on pretrial re- 
lease as constituting threats to the community which 
warrant detention. 

The advent of the sentencing guidelines has perhaps 
been a factor. For many crimes the guidelines have 
ruled out probation as a probable, or possible, disposi- 
tion, and the relative certainty of a prison sentence for 
defendants charged with such crimes may be con- 
strued in certain circumstances as increasing the risk 
of flight. 

But it is probable that the greatest single cause of 
the increase in pretrial detention has been the flood of 
mandatory minimum sentences which Congress has 
prescribed. This is not the place to inveigh against 
such statutorily mandated minimum sentences. Suf- 
fice it to say that they are inconsistent with a rational 
guidelines sentencing system; that they prevent 
judges in many cases from imposing sentences which 
fit both the crimes and the criminals; and that as a 
practical matter they transfer the making of key sen- 
tencing decisions from the courtroom where they are 
made by experienced judges to prosecutors’ offices 


where they are made outside the reach of public scru- 
tiny. The threat of harsh mandatory minimum sen- 
tences certainly increases the likelihood of flight and 
in many cases makes a pretrial release decision, even 
with provision for supervision, less likely. Where a 
prosecutor avoids the impact of a statute with a man- 
datory minimum by charging a different or lesser 
crime the threat will be avoided. But in many situ- 
ations a defendant will be charged with committing a 
crime with mandatory minimum prescribed, although 
the prosecutor hopes to elicit the cooperation of the 
defendant and intends, if the cooperation is forthcom- 
ing, to submit to the sentencing judge a letter pursu- 
ant to 18 U.S.C. § 3553(e) which would empower the 
judge to sentence below the mandatory minimum. In 
such a situation the judge, in making the pretrial 
release-or-detain decision, must deal with the charge 
at hand. If he assesses the mandatory minimum as 
making flight a probable risk he will detain, and the 
detention itself becomes part of the pressure on the 
defendant to cooperate. 

Pretrial detention can be crucial when a defendant 
is likely to flee and will protect the community when 
a defendant is likely to cause harm to victims, wit- 
nesses, or others during the period prior to trial. 
Justifiable stress upon the hazards of indiscriminate 
release of dangerous defendants because of budgetary, 
space, and similar considerations—or because the de- 
fendant involved can post a monetary amount—must 
not, however, obscure the important problems caused 
by pretrial detention when overused. We must recog- 
nize both the necessity for pretrial detention in some 
cases and the need to confine it to those situations 
which require it. 

Pretrial detention can create—and in many circum- 
stances has created—crises of mammoth proportions, 
creating problems for every element of the criminal 
justice system: those charged with crime; defense 
counsel; pretrial services and probation officers; 
judges; prosecutors; marshals; and the Bureau of Pris- 
ons. 

Amicrocosm of such crises and problems surfaced in 
the New York metropolitan area in 1991. Affected was 
the administration of criminal justice in the Eastern 
and Southern Districts of New York and in New Jersey, 
and shock waves were felt as far away as Tennessee 
and the Southern District of Texas. 

In the fall of 1991 Leonard F. Joy, chief of the Federal 
Defenders Services Unit in the Southern and Eastern 
Districts of New York, sounded the alarm. In a letter 
to Chief Judge James L. Oakes of the Second Circuit 
he delineated various situations which adversely af- 
fected the ability of Federal defenders adequately to 
represent clients in pretrial or presentence custody. 
While the thrust of Mr. Joy’s letter was to emphasize 
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the impact of these situations upon Federal defenders 
and their clients, he pointed out that they had parallel 
impact upon the ability of Criminal Justice Act counsel 
and privately retained counsel effectively to represent 
detained clients. I would note parenthetically that 
since the Metropolitan Correctional Center in Man- 
hattan (MCC) also services the District of New Jersey, 
the crises identified by Mr. Joy had corresponding 
impact on attorney-client relations in that district. 

Mr. Joy outlined six major areas of concern. There 
was some overlap between these areas, but each high- 
lighted “the problems entailed in adequately repre- 
senting clients in extremely difficult circumstances’: 
1) housing of defendants outside the districts in which 
they faced charges; 2) continual movement of pretrial 
defendants between the MCC and the closest Federal 
Correctional Institution (FCI) at Otisville, some 100 
miles away; 3) housing of defendants between arraign- 
ment and detention hearings in inadequate (and un- 
identified) state facilities; 4) the inability of counsel to 
locate their detained clients; 5) the inadequacy of the 
arrangements for attorney-client contact at the FCI 
(Otisvllle) where many detained defendants were 
housed; 6) the occasional inhumaneness of the treat- 
ment of pretrial detainees who were billeted in state 
facilities. 

Mr. Joy noted that at any given time his office 
represented 200-250 detained defendants in pretrial 
or presentence custody, some 10 percent of whom were 
housed in facilities—Federal or contract—outside the 
Southern and Eastern Districts of New York. As of the 
time he wrote several of these defendants were being 
held in a county facility in Texas; three were in Ten- 
nessee. One defendant his office represented was ar- 
rested in the Southern District of New York on August 
12, 1991, and made his first appearance before the 
assigned district judge on November 13, 1991. In the 
interim he had spent some time sequentially at the 
MCC in New York, at the FCI at Otisville, in the county 
facility in Texas, and in E] Reno, Oklahoma, before 
being returned to the New York MCC for his court 
appearance. 


Mr. Joy reported an inquiry that he had which 
illumined the problem, and his response: 

Recently we had a call from a U.S. Magistrate Judge’s clerk from 

Laredo, Texas wondering why a Southern District detainee was 

filing a pro se habeas petition in Webb County, Texas. He was 

informed that several pretrial detainees from New York were 


being kept in Texas. He told us that the Judge does not under- 
stand this. We told him that we do not understand it either. 


Mr. Joy ticked off the difficulties caused by the 
frequent movement of pretrial and presentenced de- 
fendants who are detained. Their attorneys cannot 
contact them because they do not know where they 
are. Language problems make it difficult for many 
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clients to be in touch with their attorneys. Mail contact 
is difficult: the defendants have often been moved by 
the time mail reaches a location which has been iden- 
tified. Where the defendant has pleaded guilty and 
awaits sentence, a transfer is occasioned and is ef- 
fected before the presentence interview, and in the era 
of guideline sentencing the defense attorney is unwill- 
ing to consent to an uncounseled interview. When 
defendants are moved their court clothes and legal 
papers are often left behind. 

Mr. Joy pointed out that even where the pretrial 
defendants were moved no further than Otisville, 
there were problems. Interview facilities in Otisville 
were inadequate; attorneys (and interpreters, where 
necessary) would make the 100-mile trip to Otisville 
only to find that the detainees had been moved. If, 
between arraignment and detention hearings, detain- 
ees were housed in county facilities because of over- 
crowding in the MCC it was difficult to locate them. 
The overcrowded conditions and the continual shifting 
of defendants had caused, according to Mr. Joy, a 
breakdown in a formerly workable inmate locator sys- 
tem: there was “no record” or the defendant was “in 
transit,” etc. 

Leonard Joy’s letter to Judge Oakes brought no new 
information to those of us involved in the criminal 
justice process in the New York metropolitan area. We 
all had struggled for some time with the pressures 
which increases in pretrial and presentence detention 
had brought. The warden of the MCC had, in fact, held 
meetings with a Criminal Advisory Board, composed 
of representatives of the various components of the 
criminal justice process—judges, defense counsel, 
prosecutors, pretrial services, probation, marshals, 
and Bureau of Prisons—to attempt to develop effective 
approaches to relieve those pressures, but the pres- 
sures continued. Leonard Joy’s letter did, however, 
prompt immediate action. Judge Oakes challenged the 
Department of Justice (which controlled three of the 
components (the prosecutors, the marshals, and the 
Bureau of Prisons) to face up to the detention crisis in 
the New York metropolitan area. The Department of 
Justice responded, acknowledging the seriousness of 
the situation and setting forth the steps it was taking 
to attempt to ameliorate it. 

The response from the Department of Justice made 
it clear that it was the increase in pretrial and presen- 
tence detention that was at the core of the crisis: 

The United States Marshals Service’s prisoner population in the 

entire northeast continues to expand rapidly exceeding all avail- 

able contract and Federal detention space. The New York Metro- 
politan Correctional Center’s (MCC) current population of over 

900 (up from 818 last year) far exceeds its rated capacity of 466. 

In order to keep the overcrowded MCC available for new arres- 

tees, a Federal bedspace allocation plan including special weekly 


airlifts of sentenced but undesignated prisoners to such remote 
locations as Texas and Tennessee was recently implemented.® 


PRETRIAL DETENTION 


Acting Deputy Attorney General George J. Terwil- 
liger III assured Judge Oakes that the Department 
would devote all efforts to attempt to solve the prob- 
lem. He outlined specific steps that were being taken: 

1) negotiations with local authorities for assistance 

in housing Federal detainees; 


2) weekly removal of sentenced but undesignated 
prisoners to other geographic locations; 


3) removal of convicted but unsentenced defen- 
dants to other geographic locations after presen- 
tence information had been gathered (to be 
returned 1 week prior to sentencing); 


working with U.S. attorneys “by prioritizing 
cases to be housed at the MCC and in FCI Otis- 
ville, expeditiously closing writ cases, using al- 
ternatives to detention in appropriate cases, and 
minimizing both the number and duration of stay 
for prisoner witnesses.” 


Mr. Terwilliger stated that if relief was not produced 
by these steps, pretrial detainees who had completed 
initial hearings and were awaiting trial would be 
removed from the area, to be returned at least a week 
prior to subsequent hearings and 3 weeks prior to trial. 
The Marshals Service was to arrange telephone and 
fax capabilities for these detainees and their attor- 
neys.° 

It was helpful, of course, to have attracted the atten- 
tion of the Department of Justice to the crisis and its 
dimensions. 

One further step was taken. The judges of the Dis- 
trict of New Jersey and of the Southern and Eastern 
Districts of New York took over the administration of 
the Criminal Advisory Board meetings which had for- 
merly been held at the call of the warden of MCC, 
resulting in decided improvement in attendance at 
these meetings. 

The Criminal Advisory Board meetings are held 
three to four times a year. They have been marked by 
a high spirit of cooperation between the various or- 
ganizations represented. And they have performed an 
extremely useful educational function. Thus, as a re- 
sult of these meetings the Bureau of Prisons has made 
yeoman efforts to adjust its procedures to accommo- 
date defense counsel requiring access to their clients; 
impetus has been given to the development of addi- 
tional detention sites within striking distance of the 
courthouses; and it has been possible to surface, and 
then direct attention to, particular problems which 
arise when detainees have been housed in less-than- 
adequate local facilities. 

The Criminal Advisory Board approach has, in 
short, been invaluable in ensuring that those in the 
various components of the criminal justice process are 


aware of the problems faced by those in other compo- 
nents and by pretrial and presentence detainees. It 
has made it possible to bring to bear a collective 
wisdom in dealing with these problems. It is an ap- 
proach which we intend to continue so long as the 
pretrial-presentence detention crisis continues. 

But it will not solve the pretrial and presentence 
detention crisis. We detain people today who need not 
be detained—people who pose neither the threat of 
flight nor threats to the community. Until we develop 
a more rational approach to the question of pretrial 
detention and to a lesser extent to that of presentence 
detention, the crisis will continue. 


Unfavorable consequences arise from overuse of 
pretrial detention, among them the following (by no 
means an exhaustive list): 

1) Defendants are detained who are never ulti- 
mately convicted.° 

2) Defendants who are incarcerated cannot as ef- 
fectively assist their counsel in preparing for trial or 
plea. 

3) Where supervision in the community is feasible, 
the detention of nonviolent defendants who pose 
risks neither of flight nor of danger to the commu- 
nity may tend to injure rather than to protect soci- 
ety, since possible rehabilitation of the detainees is 
foregone. 

4) Large numbers of pretrial detainees strain the 
capacity of detention facilities. 

5) Defense attorneys often find it difficult or imprac- 
ticable to travel to detention facilities, to connect with 
shuttled clients, or to meet confidently with clients in 
detention facilities without fear of eavesdropping. 

6) Transferring pretrial detainees between distant 
detention facilities and the courthouses strains the 
facilities of the Marshals Service. Prisoners must be 
shuttled back and forth at great expense and increased 
risk of escape. The high cost of pretrial detention, 
including security protection and transportation, re- 
duces the funds which might otherwise be available for 
more productive criminal justice efforts. 

7) When lockdowns or headcounts occur in deten- 
tion facilities courts must without advance notice 
readjust their often-crowded calendars. 

We must never flinch from pretrial detention in 
situations which call for it—where there are foresee- 
able risks of flight or of danger to members of the 
community. But we should not overuse it. Today we 
are detaining pretrial many people who will not flee 
and are not dangerous. Doing this creates a myriad 
of problems: it flies in the face of justice. It is time for 
those who are actively involved in and truly commit- 
ted to the criminal justice process to make our voices 
heard. 
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NOTES 


‘These statutory purposes are: 

“A) to reflect the seriousness of the offense, to promote 
respect for the law, and to provide just punishment for the 
offense; 

B) to afford adequate deterrence to criminal conduct; 

C) to protect the public from further crimes of the defendant; 


D) to provide the defendant with needed educational or 
vocational training, medical care, or other correctional treat- 
ment in the most effective manner.” 18 U.S.C. § 3553(a)(2). 


The Commission shall insure that the Guidelines reflect the 
general appropriateness of imposing a sentence other than im- 
prisonment in cases in which the defendant is a first offender 
who has not been convicted of a crime of violence or an otherwise 
serious offense, and the general appropriateness of imposing a 
term of imprisonment on a person convicted of a crime of violence 
that results in serious bodily injury.” 28 U.S.C. § 994(j). 
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Letter of Acting Deputy Attorney General George J. Terwil- 
liger III to Judge Oakes dated December 17, 1991. 


‘Tbid. 
5tbid. 


®Department of Justice research indicates that defendants in 
state court prosecutions detained in prison until their cases were 
disposed of were convicted and received prison sentences in only 
39 percent of the cases. 2 U.S. Department of Justice, Bureau of 
Justice Statistics National Update #3 at 3 (Jan. 1993). This low 
conviction rate, flowing from problems in the selection, prosecu- 
tion, and trial of such cases, has occurred in spite of the disadvan- 
tages of incarcerated prisoners in assisting in their own defense. 
While the Federal conviction rate for defendants detained pretrial 
is undoubtedly much higher, it is nonetheless sobering to consider 
that we may be detaining pretrial persons, presumed innocent, 
who will never be convicted. 


Bail Bondsmen and the 
Federal Courts 


By JAMES G. CARR 
United States Magistrate Judge, Northern District of Ohio 


ECTION 3142(c)(1) of the Federal Bail Reform 

Act of 1984' lists the conditions that may be 

imposed on a defendant in order to secure re- 
lease pending trial. Some of these conditions restrict 
the defendant’s freedom of movement; others seek to 
control his activities, and others may cause treat- 
ment to be provided. A court may, as well, require 
financial conditions, such as a cash bond, property 
bond, or, pursuant to § 3142(c)(1)(B)(xii), “a bail bond 
with solvent sureties in such amount as is reason- 
ably necessary to assure the appearance” of the de- 
fendant. 

The continued authorization in the Bail Reform Act 
for Federal courts to accept surety bonds or, as they 
are more commonly called, bail bonds, is an anomaly 
in a statute that otherwise incorporates many com- 
mendable reforms. Inclusion of bail bonds as a means 
of securing a defendant’s appearance is, moreover, 
inconsistent with the express command of § 3142(c)(2) 
of the Act, which states that “the judicial officer may 
not impose a financial condition that results in the 
pretrial detention of the person.” 

According to statistics compiled since 1987 by the 
Administrative Office of the United States Courts, the 
use of corporate surety bonds is 50 percent less fre- 
quent than 5 years ago.” Nonetheless, bail bondsmen 
remain active in several Federal courts: During the 
year ended June 30, 1992, bail bonds were a condition 
of release in 2,497 cases.’ Although nearly 70 percent 
(1,721) of those bonds was imposed in just three dis- 
tricts,* nearly three-quarters (570) of the other 776 
bail bonds was imposed by 17 districts.° During the 
same period, bail bonds played no role whatsoever in 
pretrial release decisions in 31 districts® and a negli- 
gible role in the other districts. 

Some districts with sizable criminal caseloads, such 
as Illinois Northern, Michigan Eastern, New York 
Eastern, New York Southern, and Pennsylvania East- 
ern, either have abandoned the use of bail bonds or set 
such bonds very infrequently.’ On the other hand, 
other districts with similarly large numbers of serious 
cases, including California Southern, Florida Middle, 
Florida Southern, New Jersey, Texas Northern, Texas 
Southern, Texas Western, and Virginia Eastern, use 
bail bonds with considerable frequency. There is, how- 
ever, nothing in terms of caseload size, and appears to 
be nothing in terms of the likely nature of that 
caseload, to distinguish districts where bondsmen 
either play no role or an insignificant role from those 


in which bondsmen remain active. Areview of statistical 
profile records reveals no discernable difference in of- 
fense charged, offense level, prior record, or arrest status 
between those districts using bondsmen and those that 
do not use bondsmen.® 


Two possible explanations for the continued presence 
of bail bondsmen in those districts in which they remain 
active are: (1) magistrate judges, who are responsible for 
setting conditions of release, and district judges, who 
review release and detention orders, use corporate sure- 
ties uncritically on the basis of local custom and practice, 
or (2) judicial officers believe that bondsmen will locate 
and return a defendant who absconds. Another explana- 
tion may be that pretrial services officers (or probation 
officers in those districts in which there is no separate 
pretrial services agency) likewise are merely responding 
to local custom and practice when they recommend 
surety bonds. 


The purpose of this article is to encourage all Federal 
courts to eliminate the use of corporate surety bonds as 
a condition of release. Its theme can be stated straight- 
forwardly: Corporate surety bonds fulfill no function and 
provide no service that cannot otherwise be accom- 
plished within the framework of the Bail Reform Act. 


This is a theme that has been asserted repeatedly and 
unanimously by others who have examined the opera- 
tion of the bail bond system. One critic of the bail bond 
system wrote in 1965 that “Experience has amply shown 
that the bondsman’s few legitimate functions can be 
filled better by other agencies.” The 1968 American Bar 
Association Standards Relating to Pretrial Release 
stated, “The professional bondsman is an anachronism 
in the criminal process. Close analysis of his role indi- 
cates he serves no major purpose that could not be better 
served by public officers at less cost in economic and 
human terms.””° A 1976 study of bail reform concluded 
with the view that surety bail “does not perform any 
useful system function.”"’ The 1980 version of the ABA 
Standards for Pretrial Release, which called for abolition 
of surety bonds, restated the view that “commercial 
bondsmen appear to be largely ineffective.”’” Law review 
commentators have agreed that “the bondsman lacks 
contemporary functional utility” and “it is difficult to 
ascertain any contribution of the commercial surety to 
the criminal process.” 


In theory, the bail bondsman accepts payment 
from the defendant of a portion of a cash bond 
(usually 10 to 15 percent). If the defendant fails to 
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appear, the bond is forfeited, and the bondsman, if he 
fails to produce the defendant, will be required to pay 
the full face amount of the bond to the court. The 
bondsman’s financial stake in the defendant’s appear- 
ance is viewed as supplanting the defendant’s own 
pecuniary interest in returning in order to claim a 
refund on the bond. 


The theory is flawed in several respects and is rarely, 
if ever, fulfilled in practice. Historically, a defendant 
who posted cash bail was deemed to be likely to come 
to court because he had a financial stake—the bail that 
would be returned—in appearing for trial. Where the 
cash at risk is the bondsman’s, the defendant no longer 
has a financial stake or pecuniary motivation to attend 
court. Regardless of the amount of the bond, it bears 
no relationship to any incentive not to flee. 


It has also been suggested that some defendants who 
can afford the cost of a bail bond premium may also 
have the resources to flee.'° This may be particularly 
true in Federal cases, where relatively nominal bonds, 
of the sort that may be required to assure appearance 
in state court misdemeanor proceedings,” are likely 
to be rare in view of the generally severe sentences 
that are commonplace under Federal law. Purchase of 
a bail bond, accordingly, not only fails to deter flight; 
it may also manifest the wherewithal to flee. 


Whenever the defendant is able to pay a bondsman’s 
premium, he has, moreover, endured a form of sum- 
mary punishment. As has been noted, “payment of a 
bond premium to a bondsman provides an immediate 
sanction” that, though it “provides at least some pun- 
ishment for the criminal act, . . . is antithetical to the 
theory and purposes of bail.”"” The potentially punitive 
aspect of corporate surety bonds is even more directly 
apparent when the defendant is unable to raise the 
funds to pay the bondsman’s premium. In that circum- 
stance, the defendant, who has not been ordered de- 
tained and thus otherwise would be released, loses his 
liberty simply because of his inability (or that of his 
family) to pay the bondsman. 


Though this circumstance has been described as a 
“blatant form of economic discrimination,” it has 
been held that a defendant’s incapacity to raise the 
funds to purchase a surety bond does not violate the 
Bail Reform Act’s proscription against the imposition 
of financial conditions that result in pretrial deten- 
tion. In United States v. Westbrook” the Fifth Circuit 
held that a defendant’s financial inability to obtain a 
surety bond did not prevent his confinement pending 
trial. In the court’s view, the trial court’s determina- 
tion that a secured bond was necessary manifested its 
finding that no less restrictive alternative was suffi- 
cient to ensure the defendant’s appearance. The sim- 
ple truth remains, however, that if the defendant had 


March 1993 


had the resources to do so, he would have purchased 
his release by paying the corporate surety. 

Historically judges were under no obligation to inquire 
into a defendant’s financial resources before setting the 
amount of a cash bond. Although § 3142(g)(8)(A) of the 
Bail Reform Act requires a court, when setting condi- 
tions of release, to consider, along with the other 
enumerated factors, a defendant’s financial resources, 
this consideration usually involves guesswork. This is 
particularly true where the defendant exercises the 
right not to disclose his financial condition, which can 
be a factor in computing the sentence under the sen- 
tencing guidelines. The statutory mandate to consider 
a defendant’s financial resources is no guarantee that 
the court’s assessment of the amount of a cash or 
surety bond will be appropriate or precise. 

Once a corporate surety bond has been ordered as a 
condition of release, there is no assurance that the 
defendant, even if he is able to pay the premium, will 
obtain his freedom. The bondsman is not required to 
assume the risk that the defendant will not flee; he 
must, accordingly, assess that risk and elect to accept 
the premium. Not surprisingly, in evaluating this risk, 
the bail bondsman “looks into each defendant's crimi- 
nal record, employment history, residence and family 
situation before deciding to post bail.”” 

These are, of course, the principal factors to be 
considered under § 3142(g)(3)(A) by a Federal magis- 
trate or district judge “in determining whether there 
are conditions of release that will reasonably assure 
the appearance of the person” for trial. Thus, as one 
study of bail bondsmen pointed out, “Most bondsmen 
admit using the same types of criteria utilized by bail 
reform projects, which emphasize the defendant’s 
community ties and past criminal record” and ascer- 
tainment of the “strength of the state’s case against 
the defendant.” 

In making this decision, the bail bondsman is doing 
in his own interest what the judicial officer is required 
to undertake under the Bail Reform Act: He assesses 
the likelihood of flight in view of a variety of factors. 
The judge, however, acts within the framework of 
statutory and appellate control and is required by 
§§ 3142(h) and (i) to file a written opinion setting forth 
the reasons for either releasing or detaining the defen- 
dant. Where the judge imposes conditions that cannot 
be met, the defendant can seek reconsideration or 
appellate review. 

The bondsman, who is “a private individual subject 
to none of the responsibilities or restraints imposed on 
the judiciary” and who “operates with an alarming 
absence of internal or external accountability,” exer- 
cises discretion to accept or reject a defendant entirely 
free of outside control or oversight. Because “not even 
the Supreme Court can require the bondsman to post 
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bail for the accused," these private functionaries, 
rather than judges, “hold the keys to the jail in their 
pockets. . . . The court and the commissioner are 
relegated to the relatively unimportant choice of fixing 
the amount of bail.”” Even under the Bail Reform Act, 
use of a corporate surety bond enables the judicial 
officer’s approval of release to be “defeated by the 
caprice of the bondsman, who can refuse to provide 
bail for good reasons, bad reasons, or no reasons.” 
The “power to refuse bail is the power to negate the 
whole bail system as it is conceived as part of our 
administration of law.” 

At no other stage of the criminal process is the 
judicial power, which usually is vigorously guarded 
and jealously exercised, so diminished by its own hand 
as when it allows a bondsman to determine whether 
to release or detain a defendant. Whether a defendant 
who otherwise qualifies for release obtains his or her 
pretrial freedom “should not be based on the whims 
and vagaries of commercial bondsmen whose opera- 
tional strategy is centered on financial gain rather 
than the interests of the individual accused.” 

Unlike judges, moreover, “bondsmen are not con- 
cerned about the possibility that released defendants 
might be rearrested on new charges while at liberty.”” 
Historically, judges could set bail “at an unattainably 
high amount in order to imprison a person who pre- 
sent[ed] a particular danger to society if left free before 
trial.” Under the Bail Reform Act and the express 
authority of § 3142(e), which permits a judge to con- 
clude that there are no conditions of release reason- 
ably likely to assure community safety, the motivation 
to use a cash bond as a means of accomplishing pre- 
ventive detention should have been eradicated. 
Where, however, a bail bond is used as a condition of 
release, there is the danger that the judge either 
consciously or unconsciously is disregarding the obli- 
gation under the Bail Reform Act to consider the issue 
of preventive detention on its own merits. In that 
circumstance, there will be no detention order that 
provides a basis for reviewing the decision to keep the 
defendant in custody. 

Moreover, when the judge has subsumed the issue 
of preventive detention sub silentio in the decision to 
allow purchase of a bail bond, society’s interest in 
avoiding the risk of further criminal acts receives no 
additional consideration when the defendant pays the 
premium. The bondsman’s only concern is risk of 
flight, not community safety. 

Not only does the bondsman consider the same fac- 
tors in assessing risk of flight that a court is to consider 
(while concurrently disregarding the issue of commu- 
nity safety), he is likely to avail himself of some of the 
same methods of ensuring return for trial that are 
available to the court under the Bail Reform Act. 


Principal among these is a pledge of real estate from 
either the defendant or his family or friends. By de- 
manding such pledge, the bondsman, just like a court 
when it conditions release on the posting of a real 
property bond, seeks to accomplish two purposes: first, 
to provide the defendant with a personal (or, where the 
property comes from other persons, a moral) stake in 
appearing for trial; and, second, where others have 
posted their real estate, to cause the property owners 
to protect their own interests by keeping tabs on the 
defendant and ensuring his appearance. 

The protection afforded to the party who provides 
the property to secure a bail bond is probably less, 
however, than the protection that would be available 
if the property were posted directly with the court. 
Where an owner posts property with the court, he or 
she is entitled to a forfeiture hearing and a judicial 
finding that forfeiture is necessary and appropriate. 

Where a bondsman has accepted property as collat- 
eral, no similar restraints or procedures protect the 
property owner from loss of the property to the bonds- 
man to cover the amount of the bond. In any event, as 
with the decision whether to accept a defendant's 
premium, the bail bondsman’s “decisions to require 
collateral or to set the amount of collateral are not 
controlled by the judicial system.” 

Moreover, once the bondsman has accepted collat- 
eral, he has no other means of controlling the defen- 
dant’s activities and ensuring his appearance at trial. 
A court, on the other hand, can take several steps to 
enhance the likelihood of appearance. The defendant 
can be released to the custody of a third party, who can 
be encouraged to fulfill his or her obligations with the 
prospect of contempt proceedings if he or she fails to 
do all that is reasonably possible to ensure the defen- 
dant’s appearance. A court can, as well, impose and 
enforce other restrictions on a defendant’s residence, 
travel, associations, and other activities. These condi- 
tions can vary in their stringency from the modest 
restriction of a curfew to the restraint of house arrest 
with electronic monitoring. 

In addition, a court can include supervision by a 
pretrial services agency among its conditions of re- 
lease. Such supervision can encompass more than 
periodic contact with the defendant and can include 
encouraging the defendant to secure or keep employ- 
ment and arranging programs of rehabilitation and 
treatment. 

If the court deems imposition of a direct financial 
condition to be necessary or desirable it can, moreover, 
give the defendant a direct financial stake in returning 
by conditioning release on the deposit of 10 percent of 
the total amount of the bond with the clerk of court. 
Instead of compelling the defendant to pay a nonre- 
fundable premium to the bondsman, the court en- 
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hances the likelihood of appearance because the defen- 
dant has the prospect of having his money returned at 
the conclusion of the proceedings. The expectation 
that the funds thus posted will be returned gives the 
defendant a greater stake in appearing than if he had 
simply paid the monies to a bail bondsman. 

To be sure, if the defendant fails to appear after 
posting a percentage bond, the court in all likelihood 
will not be able to collect more than the funds al- 
ready on deposit. At least arguably, the court, had it 
insisted on a corporate surety bond, would have been 
able to recover the full amount of the bond from the 
bondsman. This is, however, an argument without 
substance, in view of the infrequency with which 
bond forfeitures have been imposed.” Indeed, it has 
been suggested that “a policy of strict and uniform 
enforcement of forfeited bail bonds . . . would prob- 
ably lead to a considerable increase in the number 
of persons unable to gain release on bail,” because 
bondsmen would be compelled to require full collat- 
eral, which would not be possible for many defen- 
dants. Thus, continued use of bail bondsmen in place 
of a percentage deposit system cannot be justified on 
the basis that the bondsman stands behind his obli- 
gation to pay the balance of the bond if the defendant 
flees. 

In any event, Federal courts under the Bail Re- 
form Act can impose a broad range and variety of 
conditions to reduce the risk of flight. None of these 
conditions is available to a bondsman. His only 
means of seeking to assure appearance is whatever 
collateral he may have taken from the defendant or 
his family or friends. Few, if any, bondsmen have the 
ability or the desire to supervise the defendants 
whose release they have secured,” and bail bonds- 
men “do very little in terms of service.” Even if a 
bondsman seeks to maintain some informal contact 
with the defendant, such efforts “are aimed at pro- 
tecting investments and maximizing profits,” not 
providing the service to the defendant and protec- 
tion to the public that can be accomplished through 
supervision by a pretrial services agency. Moreover, 
unlike a pretrial services officer, a bail bondsman 
does not have the authority of a court order to give 
credence and strength to any such efforts that he 
may undertake. Success, accordingly, is far less 
likely and far more haphazard than will occur with 
court-ordered and pretrial services-implemented 
supervision. 

On occasion, a court may require a surety bond while 
also imposing other conditions of release. When that 
occurs, the inclusion of the surety bond provides no 
greater control over the defendant. The money he 
expends in purchasing the bond could have been de- 
posited with the court, which would have created a 
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financial stake in appearing. Any collateral demanded 
by the bondsman could likewise have been posted with 
the court. 

The only consequence of using a surety bond along 
with other conditions of release is that the decision 
about whether the defendant will in fact be released 
has been delegated by the court to the bondsman. Such 
delegation is entirely inappropriate in view of the 
structure of the Bail Reform Act, which places respon- 
sibility for the decision to release or detain in the 
hands of the judge. 

The principal function of a bail bondsman is to 
ensure appearance at trial. Aside from conclusory 
assertions about the ability of bail bondsmen to seek 
out and apprehend defendants after they have fled,” 
the claim that private agents can do a better job of 
finding and returning fugitives than Federal and local 
law enforcement officers has never had empirical sup- 
port. Indeed, “virtually every major independent study 
of bondsmen confirms” the finding that bondsmen “are 
relatively passive about overseeing the appearance of 
their clients.”* 

It is not surprising that there is a consensus that “in 
practice bondsmen do little or nothing to return their 
charges” and “the only benefit they seriously claim to 
confer—that of catching persons who jump bail—is 
largely illusory.”° In an era of NCIC, instantaneous 
communication, and ever-improving methods of ascer- 
taining and verifying identities, the claim that bail 
bondsmen are able to respond more effectively than 
Federal law enforcement agencies to a defendant’s 
flight is more implausible and less tenable than ever. 

In any event, if a bail bondsman undertakes to locate 
a fugitive, his activities are entirely extra-judicial. 
“The bondsman,” as one commentator has noted, “is 
subject to less controls and is possessed of greater 
powers than is the law enforcement officer who would 
exercise counterpart functions.” A bail bondsman, 
“untrained in arrest procedures . . . may therefore do 
that which the qualified police officer performing un- 
der color of uniform cannot.” No police officer “pos- 
sesses the degree of legal authority over citizens that 
the bondsman holds and occasionally wields over his 
customers.” 

A Federal law enforcement officer must, if able, 
obtain a warrant before entering private premises to 
effectuate an arrest,“ bring the arrestee without un- 
necessary delay before the nearest available Federal 
magistrate,’ and submit to a removal hearing before 
returning a fugitive to a distant jurisdiction.” Al- 
though fugitives are not excluded from the benefits of 
the Fourth Amendment, the Due Process Clause, and 
Federal Rules of Criminal Procedure, none of these 
restraints are imposed on bail bondsmen. Even if the 
bondsman’s extraordinary powers had never been 
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abused, ”’ “one would be hard put to think of a function 
less appropriately delegated to private persons than the 
capture of fleeing defendants.” It is, as well, “especially 
odious in a free society to unleash an army of private 
citizens with virtually unfettered police power.”” 

There is, finally, the corrupting influence that bonds- 
men may play in the criminal process.” Even if, as the 
1980 ABA Standards for Pretrial Release suggested, “the 
extent of corruption involving compensated sureties has 
been exaggerated,”' the mere presence of the bail bonds- 
man can engender a “go along, get along” relationship 
between the courts and their officers and corporate 
sureties.” Even quite recently allegations of corruption 
involving bail bondsmen in the Superior Court of the 
District of Columbia have been asserted.” 


Conclusion 


There is nothing that bail bondsmen do that the Bail 
Reform Act does not permit courts to do; and there is 
a great deal that courts can do that bail bondsmen 
cannot undertake or accomplish. Most importantly, 
there is a greater assurance, when a defendant is 
released on nonfinancial conditions that are imposed 
and monitored by the court or its officers, that he or 
she will appear for trial. 


Why, then, do bail bondsmen remain in business in 
Federal courts? They remain a feature of our Federal 
criminal justice system, in my opinion, because the 
other participants in the system have failed to chal- 
lenge their presence. The fault lies, in part, with 
pretrial service officers who continue to recommend 
surety bonds. It lies even more strongly with the 
magistrates and district judges who adopt such recom- 
mendations or, worse, who set bail bonds as a condition 
of release on their own accord. 


Bail bondsmen play no role in more than 30 districts, 
and they are an insignificant feature in all but 20 other 
districts. In urging magistrates and judges in that 
minority of districts that continue to use bail bonds- 
men to stop doing so, I am not proposing a radical or 
untried experiment. I seek, rather, to point to the fact 
that most Federal judicial officers find corporate 
surety bonds unnecessary and to encourage the rest of 
the Federal judiciary to emulate that example. 


The fact that the Bail Reform Act permits use of bail 
bonds does not mean that bail bonds either should or 
need be used as a condition of release in a Federal 
criminal proceeding. Bail bondsmen have survived in 
Federal courts only at the sufferance of Federal 
judges. It is time for us to be less tolerant. 
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Pretrial Services-A Magistrate 
Judge’s Perspective 


By JOEL B. ROSEN 


T WAS not an unusual situation. A law enforce- 
ment agency would make an arrest and the de- 
fendant would be brought before, on most 
occasions, a magistrate judge. The court would, after 
advising the defendant of his or her rights, ask the 
assistant United States attorney or defense counsel 
about the defendant. What was his or her criminal 
history? What was his or her background with re- 
gard to employment, ties to the community, physical 
or mental condition? What community resources 
were available? Should bail be granted to deal with 
any problems of the defendant? Who would monitor 
the conditions of bail and advise the court if there 
were a breach of those conditions? 

Prior to the advent of pretrial services, these ques- 
tions might have gone unanswered in whole or in part. 
Further, monitoring bail conditions would have often 
been left to chance. Perhaps, most importantly, infor- 
mation available to the court may have been inaccu- 
rate, incomplete, or not responsive. An individual 
wanted in another jurisdiction, possibly for a serious 
violent offense, may have been released since the court 
was not aware of other warrants or detainers. In short, 
pretrial services has filled this information gap. 

While I have not undertaken a formal survey of 
magistrate judges’ views concerning pretrial services, 
in anticipation of preparing this short piece, I have 
discussed with some of my colleagues throughout the 
country their views of pretrial services, its personnel, 
and its mission. I have also discussed with my col- 
leagues some of their concerns relating to bail issues 
and pretrial services. I am pleased to have this oppor- 
tunity to briefly share these views with you. 

All of us are keenly aware of the importance that the 
initial bail decision can have. Magistrate judges are, 
in many jurisdictions, the judicial officer faced with 
decisions concerning bail which not only impact on the 
defendant, but also on questions of public safety and 
security. The importance of the bail issue has been 
brought to the fore by the enactment of the Bail 
Reform Act of 1984 which makes clear our obligation 
to protect not only the rights of the defendant, but to 
address the concerns of the public that it be protected 
from the violent and dangerous offender or the of- 
fender who is unlikely to appear in court to face trial. 

The availability of pretrial detention or the imposi- 
tion of significant bail conditions place a tremendously 
important responsibility on courts. Persons are of 
course presumed innocent. Yet, the Bail Reform Act 
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gives courts the authority to detain without bail pre- 
sumptively innocent individuals. The importance of 
independent, accurate, and prompt information in the 
hands of judicial decision makers is obvious when one’s 
liberty interests are at stake. 

Most of my colleagues have indicated that the collec- 
tion of vital information concerning a defendant in a 
precise and expeditious fashion is perhaps the most 
important contribution made by a pretrial services 
officer to the court. Further, having a group of profes- 
sionals dedicated precisely to this task is essential to 
the prompt and accurate flow of information and ad- 
vice necessary to making decisions in accordance with 
the Bail Reform Act. 


The Act mandates, for example, that we take into 
account information concerning, among other things, 
the personal history of a defendant, including such 
information as the defendant’s physical and mental 
condition, family and community ties, drug and alco- 
hol abuse history and record concerning prior court 
proceedings. 18 U.S.C. 3142(g). Further, the Act re- 
quires us to consider alternatives to detention such as 
requirements for a designated custodian, employ- 
ment, participation in educational programs, travel 
restraints, and medical and psychiatric evaluations 
and treatments. 18 U.S.C. 3142(c). Such statutory 
requirements mandate that information of a rather 
detailed nature be assembled and analyzed in a rela- 
tively short time period. Without specialized pretrial 
services officers providing this input, we as judicial 
officers would be hard-pressed to make informed bail 
or detention decisions. 


The responsiveness of pretrial services personnel 
has also been recognized. Particularly in those dis- 
tricts with a heavy docket of criminal cases, the ability 
of pretrial services officers to respond promptly keeps 
the system moving. There are, as we all know, signifi- 
cant delays inherent in our system by virtue of the 
many tasks that we are all called upon to perform. 
Having officials respond promptly on issues relating 
to bail assures that at least in this area, the system 
will not break down. 


Having information provided by neutral profession- 
als to judicial officers is far superior to relying on the 
various litigants in the criminal process for informa- 
tion concerning a defendant, as well as recommenda- 
tions concerning the defendant’s bail. Clearly, counsel 
are advocates with the primary, and proper, function 
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of asserting information and making recommenda- 
tions with a less than objective view. The neutral 
fact-gathering by pretrial services officers assures the 
court at the very least that the information provided 
to the court will be objective. 

Beyond their value as quasi-investigators and as- 
semblers of facts, pretrial services officers bring to the 
court knowledge of available community services. 
Their role in being knowledgeable concerning commu- 
nity services and agencies is crucial in assisting the 
court in fashioning, where appropriate, a bail package. 
What drug programs are available? What programs 
are available to persons with an alcohol problem? 
What medical services are available? Equally as im- 
portant in these times are questions of cost. What will 
these programs cost? Who will pay for these programs? 
What educational or training opportunities exist? Fur- 
ther, in the appropriate case, is electronic monitoring 
available, and if so, how will it be paid for? All of this 
information is critical to the court’s analysis of an 
appropriate bail package. Without input from the pre- 
trial services officer, most courts will certainly not 
have this information concerning community services 
at their fingertips. 

In addition to the functions noted above, from my 
view, the most important void filled by pretrial serv- 
ices officers is the monitoring and reporting functions 
of their agency. Bail is, in virtually all cases, based 
upon assessment of risk of danger to the community 
or flight. Having a person monitored by pretrial serv- 
ices officers assures that the defendant knows that he 
or she is being supervised and monitored by an arm of 
the court. This monitoring function gives most judicial 
officers confidence that their bail orders and condi- 
tions contained therein will be complied with, and, if 
there appears to be a violation, it will be brought 
promptly to the court’s attention. Not only does this 
give the court a sense of confidence that the bail 
conditions will be enforced, but the public can be 
assured that the setting of bail is not the end of the 
process but merely a prelude to court-supervised and 
enforced monitoring. 

In addition to bail investigations and monitoring 
functions, in many districts, pretrial services person- 
nel prepare investigations with regard to individuals 
entering into a pretrial diversion program. Further, if 
a person is admitted to the program, pretrial services 
officers monitor the performance of the individual, 
advising the court and the United States attorney of 
any breaches of the agreement. Certainly, by having 
the pretrial services officer engaged in this function, 
the United States attorney and courts can make deci- 
sions based on facts assembled by an objective profes- 
sional. At times of prison overcrowding, having 
pretrial services officers available to investigate and 
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monitor pretrial diversion applications gives needed 
support to a program which is a viable alternative to 
incarceration in the appropriate case. 


While magistrate judges have a positive view of the 
role of pretrial services, there are some issues of con- 
cern to all of us. The ultimate decision concerning bail 
or detention is and must remain a judicial function. 
While the role of the pretrial services officer in provid- 
ing information in making recommendations is criti- 
cally important, it is the legal duty of the judicial 
officer to ultimately decide what conditions of bail, if 
any, should be imposed. This is a duty imposed upon 
us by statute and expected of us by the public. Ulti- 
mately, if we make the wrong decision, it is our respon- 
sibility—not the responsibility of the pretrial services 
officer. 


There is an additional concern that I think many of 
us are feeling during these times of fiscal restraint. All 
of us in the criminal justice system have of late been 
receiving mixed messages from the public. On the one 
hand, the outrage of violent crime and drug-related 
offenses, as well as horrendous white-collar criminal 
activity, has generated an outcry from the public that 
defendants should be dealt with firmly. This imposes 
on us, as reflected in the Bail Reform Act, a duty of 
making hard decisions concerning personal liberty 
and public protection. In order to do this, we need jail 
space, drug and alcohol programs, psychiatric pro- 
grams, and other community-based services which are 
crucial to the bail function. On the other hand, the 
public, and all of us as taxpayers, are concerned about 
the cost of government. We must find ways to satisfy 
our statutory obligations to act responsibly in making 
bail decisions. In so doing, however, we must maintain 
a level of services which can be utilized to assure the 
security of the public while at the same time protecting 
the rights of defendants. For example, we must main- 
tain a level of resources which permits us to have 
available electronic monitoring rather than incarcera- 
tion in the appropriate case. If we lose this and other 
options we will of necessity be forced to detain indi- 
viduals where other far less costly options would suf- 
fice. These ar. questions which must be resolved by 
the legislative branch in assessing the needs of the 
justice system. However, across-the-board cuts that 
are not well thought out can, while decreasing costs in 
one area, significantly increase them in others. 


Finally, we should carefully monitor how pretrial 
services officers become involved in the litigation proc- 
ess. While under certain limited circumstances an 
officer may of necessity become a witness in a judicial 
proceeding, we should guard against making officers 
witnesses on a routine basis. This would, in my view, 
diminish their role as adjuncts of the court and make 
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them less effective in the collection of accurate infor- 
mation. 

I would conclude by recommending to all of my col- 
leagues that they avail themselves of the support serv- 
ices and resources provided by pretrial services. All of us 
need the type of information and service which pretrial 
services provides if we are to function on a well informed 
basis. As to pretrial services officers, I would urge you, 
when new magistrate judges commence their terms, to 


make every effort to get to know the magistrate judges 
and let them know who you are and what you can do 
to make them better informed decision makers. 

The issues confronting magistrate judges at the 
threshold of the criminal process are crucial not only to 
the defendant but to the safety and confidence of the 
public. To ignore a resource as professional and useful as 
pretrial services is foolish at best and risky in certain 
situations. 
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Pretrial Services: 
A Prosecutor’s View 


By E. MIcHAEL McCann AND DoucLas WILLIAM WEBER* 


Introduction 


RETRIAL DETENTION facilities across the 

Nation are crowded. Many jails are presently 

under Federal court orders capping their 
populations. In May 1990, 65 percent of the defen- 
dants charged with a felony in the Nation’s 75 most 
populous counties were placed on pretrial release.’ 
About one-fourth of those released were later sought 
by bench warrant for failure to reappear. Of the 35 
percent detained, 5 out of 6 could not raise the set 
bail. Overall, approximately 85 percent of total de- 
fendants (misdemeanants and felons combined) are 
released pretrial.” These facts make abundantly 
clear the critical need for pretrial services to aid in 
competently and fairly identifying persons suitable 
for pretrial release, to provide monitoring and 
needed services during such release, and to enhance 
the trial appearance rate for such released persons. 


The Past 


In 1963, the Milwaukee County District Attorney’s 
Office was staffed by 17 assistant district attorneys, 
2 deputy district attorneys, and the district attorney. 
The population of Milwaukee County then exceeded 
1 million. Two full-time felony courts and three full- 
time misdemeanor-traffic courts dealt adequately 
with the adult criminal cases. There was no public 
defenders office, and relatively few accused of misde- 
meanors were represented by counsel. Wisconsin had 
long provided lawyers for indigents accused of felo- 
nies. Many misdemeanants and some felons were 
released without bail. When bail was set, those with 
assets or decent jobs either posted their own cash to 
secure their release pretrial or arranged release 
through the bondsmen who operated in the criminal 
courts. Those without funds awaited trial in jail. 


In 1963, the Wisconsin Correctional Service 
(WCS) consisted of a director, three social workers, 
a clerk, and a student. The agency had been incor- 
porated in 1912 as a private not-for-profit corpora- 
tion, and its work through the years had consisted 
mainly in assisting relatives of prisoners to visit at 
the prisons and in providing social caseworker assis- 


*Mr. McCann is district attorney, Milwaukee County, Wis- 
consin. Mr. Weber is program developer/grant writer, Wiscon- 
sin Correctional Service (WCS). Comments of an evaluative 
nature concerning WCS and its employees are attributable 
solely to Mr. McCann. For more information about WCS pro- 
grams, write to WCS Administration, 436 W. Wisconsin Ave- 
nue, Milwaukee, Wisconsin 53203-2105. 
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tance to convicts while they were behind bars and, 
upon their release, in aiding them to secure jobs and 
to readjust into the community. 

In the early 1960's, decisions to release without 
bail or to require bail on arrestees were set by the 
intake court arguably in half the cases by guess and 
in half with some knowledge. Often a police record 
sheet was available and often it was not. An articu- 
late defendant might persuade the judge that he had 
a job or roots in the community, whether he did or 
not, while an employed but more reticent defendant 
with strong ties to the area might be mistaken for 
the contrary. Usually no verified personal informa- 
tion was presented to the court making the release 
decision. Acartoon in the Milwaukee Journal in that 
period pictured the intake judge dressed as a clown 
spinning a dial to set bail in a particular case in 
which the judge had set very high bail. In truth, 
much bail-setting in those years was not far from 
spinning the dial. 

From 1961 to 1964, the Vera Institute in New York 
undertook the Manhattan Bail Project in an effort to 
determine if arrested indigent defendants upon appro- 
priate screening would reappear for trial if released 
without cash bail. Reports of relatively high reappear- 
ance rates were forthcoming. Encouraged by the Mil- 
waukee Junior Bar Association, the Wisconsin 
Correctional Service (WCS) undertook its first in- 
volvement in pretrial services. In 1963, WCS staff and 
students interviewed arrestees with a form modeled 
upon the Manhattan Bail Project questionnaire. The 
staff undertook verification and provided assessment 
to the intake court as to the likelihood of a particular 
Milwaukee County defendant’s reappearance if he or 
she were released without bail. This WCS effort, while 
regarded as successful, lasted only 4 months as no 
funds were provided to continue the effort. 


Jail overcrowding was not a significant consideration 
in 1963. The Milwaukee County jail built in 1928 and 
designed for 459 prisoners and the Milwaukee County 
House of Correction in the semi-rural suburban city of 
Franklin with dormitories for many hundreds were ade- 
quate to handle the pretrial and jail sentenced popula- 
tions. Many beds in both facilities were then occupied by 
nondangerous alcoholics arrested and convicted for ille- 
gal public drunkenness. In 1963, drug cases constituted 
only aminute percentage of the prosecutions brought. 


Family-supporting jobs were plentiful in Milwau- 
kee. 
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The Present 


Dramatic changes have occurred in Milwaukee and 
the Nation in the criminal justice system since 1963. 
The countercultural drug explosion of the 1960's car- 
ried over into the 1970’s and 1980’s. The high number 
of property offenses by drug users to get money, vio- 
lence occasioned by persons under the influence of 
drugs, and the violence of competing drug dealing 
gangs affected the justice system. In Milwaukee, as in 
many urban centers, nights in the high crime rate 
inner city are punctuated regularly by the rattle of 
gunfire with its ensuing stream of wounded and dead 
bodies. 

The recession of the early 1980’s hit hard in Milwau- 
kee causing the loss of some 40,000 better paying 
manufacturing jobs in the metropolitan area and 
29,000 in the city itself. While more low paying service 
jobs came on line, there is little doubt that this eco- 
nomic change was felt hardest among young black 
men from poor families whose estimated unemploy- 
ment rate ran on occasion to 10 times that of the 
general population, e.g., for a distressing estimated 41 
percent in the first quarter of 1990 in Milwaukee.* The 
1990 Census reported that the number of persons in 
the City of Milwaukee under the Federal poverty line 
had risen to 135,582, about 22 percent of the popula- 
tion. 

The 1970's switch in handling the mentally ill, from 
the medical model emphasizing institutionalization to 
the legal model favoring liberty, posed new challenges 
for the criminal justice system. Case law required 
attorneys to zealously pursue the wishes of mentally 
ill clients and not to independently follow a contrary 
course the lawyer thought best for the client. Increas- 
ingly courts refused to commit mentally ill persons 
into mental health facilities because such persons 
were not dangerous. The population in state mental 
hospitals dropped to 2,659 in 1990, not even a fourth 
of the 11,012 in such hospitals in 1970.‘ Repeated 
miscreant acts by the mentally ill, and their failure to 
appear in court when released pretrial, led to expan- 
sion in the number of seriously disturbed persons 
behind bars. 

Legal changes as well affected the criminal justice 
system. In Argersinger v. Hamlin, 407 U.S. 25 (1972), 
the United States Supreme Court virtually required 
the presence of a defense attorney in every case in 
which the defendant might go to jail, i.e., in Milwaukee 
County in every misdemeanor as well as every felony 
prosecution. The state created a public defender 
agency whose lawyers vigorously challenged the 
prosecution in many cases, misdemeanor and felony 
alike, expanding pretrial practice to include high vol- 
umes of motions to suppress confessions, lineup iden- 
tifications, and other seized evidence. Gone were the 


days when most misdemeanor offenders and some 
felony offenders pled guilty at the first or second court 
appearance. 

The legislature terminated the bail bondsmen opera- 
tions in the 1970's. While few would mourn their depar- 
ture, the impact of their absence also affected the 
criminal justice system. The legislature also decriminal- 
ized public drunkenness in the 1970's. 

Changes in the state traffic laws resulted in more 
persons losing their drivers’ licenses. The changes also 
provided that those who repeatedly drove after revoca- 
tion of their licenses would serve a minimum mandatory 
term in jail. Many continued to drive and were sentenced 
for such. Finally, overall the crime rate rose substantially 
in the 1960's, 1970’s, and 1980’s. More misdemeanors 
and felonies began to flood the system. The number of 
violent felony arrests grew perceptibly. 

By 1993, 62 assistant district attorneys were needed 
to prosecute adult criminal cases being defended by 60 
public defenders and many members of the private bar. 
Ten felony judges, seven misdemeanor-traffic judges, 
and three judicial commissioners struggle to handle the 
heavily expanded adult caseloads whereas five judges 
had handled the 1963 caseloads. The population in Mil- 
waukee County had dropped more than 50,000 in the 
30-year time block. 


The County Jail 


As these changes occurred, the most traumatized 
feature of the system was the county jail designed for 
459 prisoners. By the 1980's, it was regularly housing 
in excess of 650 prisoners. A prisoner lawsuit in Fed- 
eral court alleging the jail was so overcrowded as to 
result in unconstitutional detention was settled in 
1990 with Milwaukee County agreeing that a court 
appointed Special Jail Master would have authority to 
override judicial bail detention decisions in order to 
hold the jail to a cap of 459 prisoners. Even employing 
an expanded number of beds at the County House of 
Correction (HOC) for pretrial arrestees in recent years 
and the conversion of a hospital near the jail to a post 
trial detention facility could not provide the county 
with sufficient beds to prevent releases by the Special 
Jail Master. In January 1993 alone, the Special Mas- 
ter released in excess of 600 jailed persons. While it is 
hoped that a new $106 million Milwaukee County Jail 
coming fully on line in June 1993 will somewhat re- 
lieve the overcrowding problem, no knowledgeable 
criminal justice official believes that any of the aggres- 
sive efforts undertaken to deal with past jail over- 
crowding can be terminated. 


WCS and Pretrial Release 


Starting in the early 1970’s, WCS emerged as an 
absolutely vital player in efforts to deal with the mani- 
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fold problems being occasioned in the criminal justice 
system by the economic, social, and legal changes 
noted above. Gifted leadership at the top for the past 
27 years has ensured ongoing stability and developed 
extraordinary credibility for the agency among judges, 
district attorney personnel, and public defenders. Re- 
spect earned by the agency among key legislators at 
the national, state, and local levels aided in securing 
Federal, state, and local funds essential to the initia- 
tion and maintenance of programs. The agency’s suc- 
cessful track record has also consistently garnered the 
support of United Way (Community Fund) monies. 
WCS now employs 250 persons and directs the efforts 
of about 300 volunteers. Twenty-nine staff persons 
work directly on pretrial release efforts. 

The critically important pretrial services provided 
by WCS are supplied through its Court Intervention 
Unit (CIU). Qualified and highly motivated teams 
provide the following services under contract with 
Milwaukee County. 


CIU—Bail Evaluation 


Virtually every adult misdemeanor and felony arres- 
tee is interviewed by members of this team. The team 
is physically located immediately proximate to the 
district attorney’s charging unit and next to the intake 
court. Interview questions are designed to elicit infor- 
mation relating to the arrestee’s employment, family, 
and ties to the community. The interviewer has at his 
or her work station a computer terminal to access 
information on past and pending cases involving the 
defendant. The worker also has a phone at hand to 
verify or debunk key responses of the arrestee. Also 
available are the police record and information from 
the district attorney’s file. 


Using a scoring sheet, the worker arrives at a risk 
estimate for release, and that assessment and other 
garnered information, including defendant specific re- 
lease plans, such as the intake judge may wish to have, 
is provided to the court to aid in reaching the release 
without bail decision or the determination that bail 
will be required. In excess of 20,000 arrestees were so 
assessed in 1992, with varying recommendations 
made for no supervision during release, for medium 
supervision, for most restrictive supervision, or for no 
release. The team also scans prisoners after bail has 
been set and not met to bring appropriate cases back 
to court for a new bail hearing. More than 3,200 
specific release plans were developed for defendants 
in 1992. The advantage to the district attorney, the 
court, the sheriff, and the community are obvious. 
Release or bail detention decisions are now well in- 
formed. Simply put, the intake judge can stop spinning 
the bail dial to set bond figures and can instead make 
sound rational decisions. Using a fair assessment 
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measuring tool militates “against the widespread be- 
lief that racial and ethnic bias can enter bail setting 
politics and practice” noted by the American Bar Asso- 
ciation in its 1992 report addressing racism in the 
justice system after the Los Angeles riot following the 
not guilty verdict in the Rodney King affair.” The truly 
dangerous are identified and detained to the commu- 
nity’s benefit. Those who can be safely released are 
accorded pretrial liberty often to their own best inter- 
est and often to the benefit of their families and to such 
productivity interests as may be served if they are 
gainfully employed. 


CIU—Court Notification 


This team, using information secured by the Bail 
Evaluation Team, maintains contact by phone and 
mail with released defendants. Such defendants are 
reminded of court appearance dates, are encouraged 
to attend such appearances, and are aggressively ca- 
joled to immediately appear in court if any appearance 
has been missed. Again, the benefits are obvious. 
Disorganized and dysfunctional defendants get 
needed reminders particularly when long delays occa- 
sioned by court overloads occur between scheduled 
appearances. Adjournments in court proceedings be- 
cause of missing defendants are reduced. Again, jail 
space is saved in that forgetful or reluctant defendants 
who would fail to appear without the notification and 
would then eventually be detained after execution of 
a bench warrant, do appear. The district attorney’s 
interests are clearly served as no case can proceed to 
resolution without the presence of the defendant. 
Many thousands of notifications were made by this 
unit in 1992. 


CIU—Pretrial and Intense Supervision 


Close assessment by the Bail Evaluation Unit iden- 
tifies arrestees who may be released pretrial without 
undue danger to the community but who require close 
supervision. The intense supervision team requires 
visits to the team’s offices by the defendant, sometimes 
daily, frequent phone contact, and in some cases has 
used electronic surveillance of the defendant. This 
team refers defendants to various drug and alcohol 
programs, monitors attendance at such programs, and 
reports the defendant’s conduct during release by let- 
ter to the court before every pretrial appearance of the 
defendant. This team also monitors persons released 
by order of the Special Jail Master. Again, the benefits 
of this service are obvious. Surely many who would not 
have been released were it not for monitoring by this 
team would have occupied precious jail space needed 
for the most dangerous offenders. The intense super- 
vision protects the community and materially en- 
hances the likelihood, to the advantage of the 
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prosecutor, that the defendant will appear in court 
when scheduled to do so. In 1992, this team monitored 
the activities of over 8,000 defendants in the commu- 
nity on pretrial release. 


CIU—Drug Testing 


With the cooperation of police and the district attor- 
ney’s office and through Federal funding, this unit 
initially drug tested the urine of most felony arrestees 
after arrest and periodically as ordered by the court 
while such arrestees were out on pretrial release. Such 
plan was animated by a number of research questions 
concerning the role of drugs in crime as well as by the 
hope that such testing, with the released defendant 
knowing that the judge would be apprised of the re- 
sults, would deter pretrial drug usage and reduce 
thereby the potential of additional offenses by the 
defendant as well as enhance the likelihood that the 
defendant would appear for trial.° Loss of funds has 
curtailed the number of tests. The team processed 
4,455 urine samples in 1992. 


CIU—Mental Health 


This team works closely with the district attorney's 
office and the jail supervisors both precharge and post 
charge to identify mentally ill arrestees entering the 
system and other mentally ill persons already in cus- 
tody to determine if such persons can be moved into 
mental health treatment options. The team assists in 
following up to ensure that appropriate services are 
secured for the individual. Typically these chronically 
mentally ill persons are involved in minor property 
offenses or public or private disorderly conduct. Often 
they are too dysfunctional to remain on release or to 
get to court without substantial ongoing mental health 
services. Jails are ill suited for such prisoners as 
treatment is rarely available there and such prisoners 
can be immensely disruptive. Not infrequently, the 
bizarre conduct of the mentally ill person so aggra- 
vates other prisoners as to result in serious injury to 
the disordered person. Jail space, again, is needed for 
dangerous criminals. The arrestee, the community, 
and the district attorney are all better served by trans- 
ferring such arrestees pretrial from the jail to mental 
health treatment. The team assisted 434 arrestees in 
1992. It is worth noting that the recent joint report by 
the Public Citizens Health Research Group and the 
National Alliance for the Mentally Ill reported that 
daily over 7.2 percent of jailed persons are experienc- 
ing a serious mental disorder.’ 


CIU—OAR 


This team addresses the problem occasioned by the 
large number of persons driving in Milwaukee County 
whose drivers’ licenses have been revoked. Only re- 
cently has the Wisconsin legislature cut back on the 


minimum mandatory jail penalties facing many of 
these offenders. The team has developed substantial 
skills in assisting persons through the bureaucratic 
labyrinth to secure restoration of their drivers’ li- 
censes thereby often resulting in dismissal of the 
charge by the district attorney’s office. In 1992, the 
team assisted 1,010 defendants. Again, jail space is 
saved pretrial because such persons otherwise con- 
fronted with minimum mandatory sentences upon 
conviction often repeatedly fail to appear and eventu- 
ally must be detained in the jail. Assisting drivers to 
get their licenses back will usually mean the driver 
has secured liability insurance to the particular bene- 
fit of any person who might be engaged in a collision 
with such driver. 


OWI Unit 


In 1992, at the request of the Wisconsin Department 
of Transportation, WCS developed, in cooperation 
with the district attorney’s office, judges, and Mothers 
Against Drunk Driving, an Operating While Intoxi- 
cated Unit. Working with drunk driving offenders, the 
program uses the time between arrest and trial for the 
defendant to begin treatment in the community. In 
Milwaukee County, on average, drunk driving defen- 
dants wait 9 months before trial and sentencing. While 
few drunk drivers are detained pretrial, it is antici- 
pated that at sentencing courts will reduce the length 
of the sentence in the House of Correction for those 
offenders who have seriously addressed their drinking 
problems. Lower rates of recidivism mean safer roads 
for the entire community. Appropriately reduced sen- 
tences will free up beds for more dangerous offenders 
in the House of Correction. 


Other Units of WCS 


Other units of WCS while not solely oriented to 
pretrial offenders coordinate with the above units to 
enhance pretrial release programs. Thus, a pretrial 
released offender may be referred to the WCS Outpa- 
tient Substance Abuse Program for help with a drug 
use problem. Mentally ill persons either released pre- 
trial or diverted from the criminal justice system who 
must take daily medication for their illnesses and 
perhaps receive a daily allowance from their monthly 
SSI check will be provided such service by the WCS 
Community Support Program. 


The WCS Municipal Court Intervention Program 
works with defendants prosecuted by the Milwaukee 
City Attorney for ordinance violations resulting in 
money forfeitures or time at the House of Correction 
(HOC) if such money forfeitures are not paid. The 
program arranges community service for offenders 
who cannot pay the fine, thereby keeping free beds at 
the HOC for more serious offenders. 
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The WCS Federal Outpatient Program under con- 
tract with the Federal Government secures urine 
specimens from pretrial released Federal defendants 
and Federal probationers and parolees for mailing to 
a designated laboratory which reports back results to 
Federal authorities. The program refers Federal of- 
fenders to appropriate alcohol and other drug abuse 
treatment programs. 

Clearly WCS is not only a pretrial agency but also 
an organization with a full panoply of services for 
persons detained in jail and the HOC pretrial and after 
conviction, for persons in the state prisons, and for 
individuals on probation and parole. 

The direct and referral services provided to released 
pretrial defendants of Milwaukee County through 
WCS'’s efforts fall outside the realms of district attor- 
neys’ and public defenders’ offices. To function effec- 
tively as social workers as well as legal officials while 
handling large caseloads is not a realistic or desirable 
role for a prosecutor or defender. 

The overarching and continuing concern of every 
prosecuting attorney and the citizenry is that a defen- 
dant released pretrial will commit new serious of- 
fenses. The harsh reality is that no guarantee exists 
against such conduct whether the pretrial release is 
forced by a court order capping the local jail population 
or whether the release is gained by posting cash bond. 
The sound, verified bail evaluations supplied to the 
intake judge followed by intense, treatment-oriented 
supervision on release by the capable and committed 
personnel of WCS afford the best response the circum- 
stances permit. 


Conclusion 


Prosecutors should appreciate that the endeavors of 
a sound pretrial services program add to the system 
key elements of justice, concern for the citizenry, and 
care for prisoners. A defendant’s ability to gain release 
before trial should not depend on economic status. 
Clearly race ought not impact negatively against the 
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minorities constituting approximately half the Na- 
tion’s local jail inmates.*® Considerable research shows 
that defendants who are released before trial tend to 
receive lighter sentences.” This is often due no doubt 
to the lesser nature of the charge or a less serious 
police record but surely can also often be the result of 
positive life improvements occasioned by effective pre- 
trial services intervention and treatment between re- 
lease and sentencing. The Wisconsin Correctional 
Service, through its operation of a competent and 
effective program involving pretrial release for many 
offenders, often low income minorities, while aggres- 
sively attempting to minimize loss of safety through 
intensive monitoring and treatment referral, has 
justly well cared for both the defendants and the 
citizens of Milwaukee County. 
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Pretrial Programs: Describing the Ideal 


By D. ALAN HENRY 
Director, Pretrial Services Resource Center, Washington, DC 


Introduction 


N THIS article we will describe what an “ideal” 

| ater program would look like, using as exam- 

ples programs that have implemented the com- 

ponents described. Defining the ideal will be based 

on national standards relating to pretrial services, 

as well as the experiences of program administra- 
tors, program reports, and research treatises.’ 

Since pretrial programs are not autonomous but are 
rather a part of the broader local justice and correc- 
tions system, with each of their actions having some 
effect on the other system participants, we will also 
examine those system components that can affect 
whether the pretrial program’s actions have the in- 
tended results. An excellent pretrial program operat- 
ing in a less than excellent justice system is, after all, 
similar to a car with new tires and a bad engine, or a 
new VCR with a broken television: nice, but frustrat- 
ing to operate. 

Before we begin our summary of the criteria associ- 
ated with an ideal pretrial system and program, we 
should first justify why such an effort is worth under- 
taking. Why do we need to know what constitutes “the 
ideal” pretrial program? Isn’t it enough that a pretrial 
program even exists in a jurisdiction? And aren't all 
pretrial programs virtually the same? 

The first rationale for such an examination is the 
sheer number of persons passing through (or remain- 
ing in) our Nation’s jails. For example, in 1990, 20 
million persons were admitted to or released from jail 
in this country, a population roughly equivalent to that 
of the State of New York.” More troubling, however, is 
the realization that the decisions as to who remains in 
jail after arrest are not always made in a reasoned, 
informed fashion. Consider: 


¢ in over 20 percent of our large cities, judges do not 
have pretrial services information and recommen- 
dations when setting bail?®; 


¢ in these same cities judges set money bail in a little 
over 60 percent of the felony cases, effectively 
passing on the decision as to release or detention 
to bondsmen. Bondsmen take out about half of that 
number, although no public official—not judges, 
prosecutors, or defense—has any control over who 
is selected to be released.‘ 


¢ 20 of the 39 counties surveyed were found to have 
released less people pending disposition in 1990 
than in 1988; 18 jurisdictions reported a decline in 
the use of nonfinancial release.°® 


¢ jail crowding that has now infected virtually every 
state often results in courts imposing “caps” on the 
population level, sometimes forcing jail adminis- 
trators to release low bail cases when the cap is 
exceeded.® “Low bail” quickly becomes relative, as 
local judges react to this usurping of their author- 
ity by increasing bail amounts to exceed the cap 
level and thus ensure detention. In Chicago, for 
example, a person having a bail of $100,000 or less 
set by the court will be released by the sheriff in 
order to comply with the cap of a Federal court 
mandate.’ Often persons so released are not moni- 
tored during the pretrial stage. 


crowding invariably results in “lost” defendants. In 
Baltimore, a recent examination of jail records 

- turned up 67 people in jail with no court dates; one 
person was incarcerated for over 500 days without 
a court appearance.® 


Finally, and perhaps most troubling, pretrial pro- 
grams, once touted as the panacea for discriminatory 
bail practices and jail crowding, are sometimes found 
to be seriously deficient i their efforts. In a national 
survey of pretrial prograrns, a’ ministrators reported 
that they interview only ©) percent of those arrested.° 
Twenty-six percent of the presrams sv-veyed make 
subjective recommendations as »/ho sno''!d be re- 
leased, in direct contradiction of national standards 
for pretrial release generated by the National Associa- 
tion of Pretrial Services Agencies." Even programs 
that do use objective schemes as called for in national 
standards may be exacerbating rather than relieving 
the problem: 80 percent of the survey respondents 
with an objective scheme have never validated it.” 

Significant efforts are under way to identify and 
address the causes of unnecessary incarceration—in- 
cluding pretrial—in local jails. The National Institute 
of Corrections has for over a decade provided technical 
assistance to jurisdictions trying to solve the problem. 
But the single largest identifiable group that makes 
up the jail populations in the country’s 3,000-plus jails, 
and arguably the one most appropriate for expanded 
remedies—-pretrial detainees—receives compara- 
tively little attention. As a result, decisionmakers are 
unable to get answers to basic questions: Does every 
pretrial detainee in our jail have to be there? Are 
there programs that might enhance our pretrial sys- 
tem and decrease our costs? Are our bail statutes in 
need of change? Is our pretrial services program alle- 
viating crowding or contributing to it? Just how good 
is our pretrial program? 
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The Ideal Program 


Before outlining the mechanics of an ideal pre- 
trial program, we must first describe the goal of the 
program, for all else is influenced by that decision, 
as is any appraisal of the program’s “success.” Pro- 
grams tend to have one of two basic goals: to pro- 
vide the best information to judicial officers to 
assist in the bail decisionmaking process, or to 
decrease needless pretrial detention. Many newer 
programs, born in the wake of jail overcrowding, 
have had their primary goal defined for them: get 
the jail population down. The program’s success is 
thus defined by the number of releases or the dol- 
lars saved by the county as a result of program 
actions. Often such programs are located in the jail 
itself, a relatively recent change in program lo- 
cus. 

But having as its primary goal and measurement 
of success depopulating the local jail, the pretrial 
program confuses a desirable side effect with an 
appropriate goal. Pretrial programs were first es- 
tablished to remedy an error of equity, or lack 
thereof: Too many poor people were being detained 
simply because they didn’t have the wherewithal 
to pay a bondsman for their release. It was hy- 
pothesized that if judges had verified information 
that showed strong ties to the community, they 
would feel confident in releasing them on their own 
recognizance. This was demonstrated to be true, 
but it quickly became clear that the information 
gathered could increase judicial confidence in a 
decision to detain, as well as to release, that a 
program was as likely to surface information in its 
investigation that would show the defendant to be 
a higher risk for release. This has to be: If pretrial 
programs fail to provide complete information— 
good and bad—about arrestees, they become sim- 
ply an extension of the defense, losing their 
necessary neutrality in the eyes of the court. Thus, 
the primary goal of a pretrial program must be to 
improve the information provided to bail-setting 
magistrates." 

The actual work of any pretrial program can be 
divided into two areas: identification and monitoring. 
A program has as its first responsibility to accurately 
describe defendants appearing before a bail-setting 
magistrate. Who is the person? Where does the person 
live? What does the person’s criminal record indicate? 
Are there social or physical problems that might be 
relevant to the bail decision? As part of the identifica- 
tion the pretrial program should include an assess- 
ment of the individual’s likelihood of complying with 
court requirements, if released, and describe the ap- 
propriate conditions of release that would minimize 
any identified risk. Second, the program should pro- 
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vide services that furnish adequate monitoring of 
those persons released pending trial. 


Identification 


The identification process includes four distinct 
steps: screening; interviewing; verification; and as- 
sessment. 

Screening is the decision by the program (usually 
based on political directives, fiscal limitations, or a 
combination of the two) as to which arrestees will be 
interviewed. This culling takes a number of forms: 
Some programs will only interview a fixed number of 
arrestees, based on a number determined by budget 
negotiations with the city or county. If that number is 
exceeded, the program receives additional funding.” 
More often the screening procedure is charge-based— 
certain felonies, misdemeanors, or violations are not 
interviewed. In our ideal program, all felonies and 
system violations (probation or parole warrants) 
where a judicial officer may set bail are interviewed.” 

The interview process should be voluntary, timely, 
and thorough. The interview itself should only include 
questions that are clearly related to the defendant’s 
likelihood of returning for court as required and re- 
maining arrest-free, and usually includes family/resi- 
dence information, employment/support information, 
medical information, criminal history, and reference 
information.'© The specific questions should be re- 
viewed regularly by program staff to ensure that the 
questions accurately capture the changing face of the 
arrestee population. 

When the basic interview is completed, staff mem- 
bers attempt to verify as much information as possi- 
ble. The purpose of verification is twofold: First and 
primary is to identify a place in the community where 
the defendant will be able to be reached if released. 
Second, fraudulent information can be identified and 
clarified and, if appropriate, influence the risk assess- 
ment. 

With the interview and verification complete, the 
program staff must assess the risk posed by the defen- 
dant, based on the information obtained. The assess- 
ment will take one of two forms, depending on the 
jurisdiction. In some places, the program’s assessment 
will actually determine who stays in and who is re- 
leased; a straightforward “in/out” decision.” In the 
majority of places, however, the assessment will be for 
a more limited purpose. Instead of actually determin- 
ing release, the assessment will be submitted to the 
decisionmaker—the bail-setting magistrate—for his 
or her consideration."® The principal distinction be- 
tween the two (besides the obvious) is that in the 
former the assessment must include some considera- 
tion of the charge itself and the allegations surround- 
ing the charge. In the second instance, where the 
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assessment is provided to the actual decisionmaker, 
the charge may or may not be included in the assess- 
ment.’® 

In an “ideal” program, the assessment should be 
objective in nature and exclude the present charge, 
except in limited instances where conditions of release 
might be affected. For example, if the instant charge 
is an assaultive crime, and if the program’s assess- 
ment of the defendant’s background indicates release 
is appropriate, an additional condition of staying away 
from the complainant during the pendency of the 
matter would be included. 


The program should be able to call on a number of 
supervision options, reflecting the arrestee population 
in the jurisdiction, to include in the assessment or 
recommendation. These should be guided by the “least 
restrictive option” principal and be tied to either rear- 
rest or court appearance concerns, not rehabilitating 
the arrestee. In virtually every instance, the program 
should provide the judge some condition or combina- 
tion of conditions that, if imposed, would likely ensure 
the person’s appearance and good conduct pending 
disposition, underscoring Chief Judge Renquist’s clear 
reminder in U.S. v. Salerno (1987): “In our society, 
liberty is the norm, and detention prior to trial or 
without trial is the carefully limited exception.” 

Finally, in our ideal program, dollar amounts would 
never be recommended as conditions of bail, except 
when there is clear evidence that the person will be 
able to post the amount recommended and that such 
a condition is the least restrictive option to ensure 
appearance. (Money bail posted with the court, while 
arguably able to ensure appearance, has had no de- 
monstrable impact on community safety.) In no in- 
stance should a bail amount be recommended to a 
judicial officer when detention is the program’s intent 
or when the program has not determined the individ- 
ual’s capacity to post such bond with the court.” 

The above translates into various assessment 
schemes, including point scales, bail guideline grids, 
and others. No matter which is used, it must be regu- 
larly assessed. Too often programs maintain recom- 
mendation schemes that have not been evaluated in 
years (if at all); sometimes the scheme was simply 
borrowed from another jurisdiction whose arrestee 
population is markedly different. 


Monitoring 


An ideal pretrial program’s work is only half finished 
when the bail decision is made. In order for judicial 
officers to seriously consider various supervisory con- 
ditions of release when setting bail, they must have 
confidence that those conditions will be monitored and 
that notice will be quickly provided when violations 
occur. Pretrial programs should provide the monitor- 


ing necessary to ensure that defendants released 
pending disposition are informed of changes by the 
court as to time, date, or location of hearings, and 
comply with all conditions imposed by the court. Post- 
release monitoring encompasses notification, condi- 
tions supervision, and detention monitoring. 
Notification services are perhaps the most basic serv- 
ice the pretrial program can provide after release. 
There is much experience demonstrating that im- 
proving the notification process of defendants as to 
court dates will measurably decrease failures to ap- 
pear in a jurisdiction.” Such efforts can take the form 
of simple notification letters or phone calls reminding 
defendants of up-coming court dates. While this proc- 
ess is usually undertaken by the clerk’s office (and on 
a case-by-case basis by defense counsel), there are 
instances where the pretrial program will have more 
current information for contacting the defendant 
than is available to the court. In the ideal program, 
the notification process goes a bit further. When a 
failure to appear actually occurs, the court passes the 
case, giving the pretrial staff time to contact the 
defendant and get the defendant back to court so that 
the warrant need not be issued. 

Conditions supervision is the process of ensuring that 
defendants adhere to any restrictions imposed on their 
release by the judge. This monitoring process must 
include a structured, agreed upon manner of responding 
to apparent violations: Will the court be notified of all 
violations, no matter how significant, or will authority 
to deal administratively with some violations be dele- 
gated to the program? Will counsel be notified of viola- 
tions by the program? Will violation notices be 
presented at the next scheduled court appearance or 
submitted as they occur? Most important, will the pro- 
gram provide a sanctioning recommendation to the judi- 
cial officer, along with the notice of violation? The 
specifics of the procedures for responding to violations 
will of necessity be site specific; still, in every instance 
they should be timely, complete, and, where sanctions 
are recommended, adhere to the “least restrictive option” 
concept. 

In many instances the practical reality of initial ap- 
pearance schedules precludes complete information be- 
ing available to the pretrial program, and therefore to 
the judge, for bail-setting. As a result, post-release serv- 
ices provided by an ideal pretrial program will include a 
process that ensures changes in the status of pretrial 
detainees that could affect bond status are identified and 
provided to the judge with jurisdiction over the case. 
Such followup reports should highlight the change in 
status that has been identified and how such change 
affects the program’s assessment of the defendant. Cop- 
ies of the reports should be made available to counsel in 
the case when submitted to the court. 
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As part of their regular contact with released defen- 
dants, the supervision staff will often identify services 
that the defendant might wish, services not imposed 
by the court as a condition of release but which might 
simply help the defendant. The program should be 
able to match up such defendant needs with commu- 
nity resources, identifying programs that can provide 
the treatment, counseling, or simply the information 
requested by the defendant. 

Besides the use of defendant supervision informa- 
tion on an individual basis, the ideal program will also 
aggregate the results of such information to inform 
policy decisions, providing reports to court officials. 
When cases tend to fail (perhaps when transferred to 
another court), the types of conditions that are vio- 
lated most frequently and the system’s responses to 
violations can provide judicial officers (and system 
administrators) ideas for decreasing defendant fail- 
ure. 

Finally, there are characteristics of the ideal pro- 
gram that, while more difficult to measure precisely, 
consistently are included in analyses of “good” pro- 
grams. The first involves the dissemination of infor- 
mation related to criminal justice and public officials 
about trends that the pretrial program is in a particu- 
larly effective position to spot. Sometimes included in 
annual reports, this service increases the visibility 
and, it appears, the reputation of the program. Second, 
the ideal program usually has assumed additional 
duties for the system. Such duties might include jail 
classification, diversion screening, indigency determi- 
nation for appointment of counsel, presentence inves- 
tigation reports, or other services. Third, the ideal 
program is involved in the training of new judges, 
either locally or at the state level. Finally, the ideal 
program administrators can pick up the phone and 
call the prosecutor, sheriff, or presiding judge and get 
a response. They have established a relationship with 
the other actors that allows for the speedy resolution 
of simple problems and the careful consideration of 
more complex ones. 


System Factors 


Even when the characteristics described above exist 
in a program, the system “litmus test” results may be 
less than ideal: Failure to appear or rearrest rates may 
be unaccountably high or the local jail might be packed 
with pretrial detainees. These undesired events can 
often be attributed to factors beyond the control of the 
pretrial services program. For example, an over- 
crowded jail may simply be the result of a population 
explosion in the jurisdiction and a jail built for a 
smaller system. There are certain system charac- 
teristics that appear to, at a minimum, be catalytic 
and in some instances have been mandatory in achiev- 
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ing improved pretrial systems. First is judicial leader- 
ship. As with court delay reduction efforts, it appears 
that strong, continuous leadership from the judiciary 
is associated with better pretrial practices. Court de- 
lay reductions, besides improving case dispositions, 
also reduce the number of failures to appear and 
rearrests. But there is something more. Where there 
is strong leadership, questions tend to be addressed 
quickly, there is little internal squabbling, and the 
system is perceived as speaking with a single voice— 
each of which improves pretrial practices. Second, 
pretrial programs that operate under a clear bail stat- 
ute (or court rule) tend to be more successful. A clear 
statute addresses the issue of danger and how it 
should be considered in the bail-setting process and 
lays out in a prioritized manner the types of options a 
judicial officer should consider in setting bail. Third, 
systems that liberally employ the use of citations and 
summons in lieu of detention are more likely to have 
effective pretrial services. Fourth, systems that en- 
sure that defense counsel is present early in the proc- 
ess—prior to the first court appearance—can be 
expected to have effective pretrial services. Finally, a 
justice system that has an effective management in- 
formation system, accessible to all the key partici- 
pants, able to produce useful aggregate data quickly, 
and that is easy to program, is likely to have a good 
pretrial program. 

There is one final component to our ideal pretrial 
program that must be included: The ideal pretrial 
program must change, and change regularly. The ad- 
ministrators and staff of the program will at times 
make other system participants uneasy, as they seek 
to bring about changes in release practices that have 
heretofore been accepted as gospel. But it must take 
place, for every system served by a pretrial program— 
here defined as the community system served, not 
simply the justice community—is changing con- 
stantly. Different population groups are entering and 
leaving, community ties are changing, and speedy 
access is making every community a neighbor. Pretrial 
programs must change to ensure that their procedures 
and those of other system actors do not inadvertently 
continue practices that are outdated and unfair—be- 
coming apologists for what is, rather than positive 
forces of change in local criminal justice systems. 


Pretrial services programs will not correct all sys- 
tem problems, nor can they address the root causes of 
crime, such as poverty, the polarization of the economy, 
prejudice, and insufficient educational opportunities. 
But what they can—indeed must—do is continue to 
try and make the justice system more just. Webster’s 
first definition of just is, “having a basis in fact”; the 
second is broader: “acting or being in conformity with 
what is morally right or good.” Pretrial administrators 


and staff can make sure that their decisions and their 
work satisfy both definitions; if they are successful, 
they will truly have an “ideal” pretrial program. 


NOTES 


See, for example, “Pretrial Services: Today and Yesterday,” Fed- 
eral Probation, June 1991. 


Jail Inmates, 1990. Bureau of Justice Statistics. 


3Data from the National Pretrial Reporting Program (NPRP). 
NPRP is a series commissioned by the Bureau of Justice Statistics 
undertaken by the Pretrial Services Resource Center on a biannual 
basis that surveys 40 of the largest counties identified by the Census 
Bureau to represent the largest 75 counties in the United States. In 
each of the counties, a randomized sampling of felony cases is taken 
from a particular month and tracked to disposition, or for 1 year. 
The data include not only dispositions, but also failures to appear, 
rearrests, type of pretrial release, and time to disposition, as well 
as charge type and demographic information. NPRP data were 
collected in 1988 and 1990. Data for 1992 are currently being 
collected. In 1990, the weighted data base for the entire sample 
represented over 57,000 felony arrests. The data are representative 
of the larger court systems in the country, but do not include Federal 
cases. 


81g. Three-quarters of the 1990 NPRP sites reported they were 
under court orders related to jail crowding. Ironically, while the 
systems that reported being under court order averaged 119 percent 
of capacity, the 10 systems that indicated no court involvement 
reported averaging 140 percent of capacity. It now appears that the 
problem of overcrowding is also affecting the Federal court system, 
as is discussed elsewhere in this issue. 


"Testimony from Chicago pretrial services senior staff at October 
1992 NAPSA conference workshop: “Jail Crowding.” 


8« Jail Records Unearth ‘Lost’ Defendants,” Pretrial Reporter, Vol. 
XV, No. 4. 


“Pretrial Services and Practices in the 1990s: Findings from the 
Enhanced Pretrial Services Project” (BJA Cooperative Agreement 
#88-DD-CX-K007). 


10Ibid. In the Federal system virtually every program employs 
subjective recommendation schemes. 


Nig. 


124 1989 survey of pretrial programs showed 15 percent located 
in local corrections. In fact, the relationship between jail adminis- 
trators and pretrial program administrators has changed dramati- 
cally as a result of jail crowding—not surprising, perhaps, when one 
considers the number of jail suits that have been filed. In many 
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instances, jail administrators are the primary advocate for the 
establishment of a pretrial program or the expansion of existing 
pretrial services in a county, contradicting the traditional picture of 
the jail administrator as a conservative law and order type and the 
pretrial program staff members as left-wing “do gooders.” Being the 
target of jail suits-suits that are difficult to defend successfully—jail 
administrators have often taken on the role of pretrial activist, 
identifying target populations in the jail that need not be there, 
sometimes even establishing programs to aid in their release. See 
for example the evolution of pretrial services in Dade County under 
the auspices of the local department of corrections during the 1980's 
or the supervised pretrial release alternatives fostered by the cur- 
rent sheriff of San Francisco to alleviate crowded facilities. 


13Ty practice, the effect on the jail will be measurable. Assuming 
the pretrial program’s work is respected by the judiciary, unneces- 
sary pretrial detention will decrease and system participants will 
be more confident that those who remain in jail are in fact those for 
whom detention is required. 


4See San Mateo County, California’s supervised release program. 


some programs routinely don’t interview misdemeanors or 
ordinance violations. This might be necessary for budgetary rea- 
sons, but no arrestee should be held on bail due to the inability of 
the program to provide the judge information. The program that 
routinely excludes misdemeanors or ordinance charges should have 
the capability to provide such an interview immediately in individ- 
ual cases when the court feels it is necessary. 


6For examples of interview forms used by various programs, 
contact the Pretrial Services Resource Center. 


"See, Oregon Statute ORS 135.230 et seq. 


181 some jurisdictions, programs provide both types of assess- 
ment, depending on the charge. In Tucson, for example, the pretrial 
release program has delegated release authority in the case of 
misdemeanors. For felonies, the program provides background in- 
formation and an assessment to a judge who makes the release 
decision. 


'9While the National Association of Pretrial Services Agencies’ 
Performance Standards are clear in their preference for pretrial 
program assessments being “charge blind,” many programs review 
the police report on the arrestee as they prepare their recommenda- 
tion. 


This is a limited approach to money bail as an appropriate 
condition of release, reflecting the American Bar Association’s posi- 
tion on a program’s role. See, however, NAPSA’s Standards which 
call for the abolition of all money bail. However, in no instance 
should a program recommend surety bail. Every national associa- 
tion’s professional standards in criminal justice call for the abolition 
of surety bail. In the face of such testimony, it is difficult to conceive 
of a pretrial program making such a recommendation. 


2lFor a description of one such effort, see “D.C. Trio Finds Supe- 
rior Court No-Shows,” Legal Times, February 25, 1991. 
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E PRETRIAL services recommendation 
function is not well evaluated in isolation from 
the larger goals and issues of pretrial release 

and detention. The more one attempts to discuss the 
topic narrowly, the more the explanation begins to 
resemble the children’s story, If You Give a Mouse a 
Cookie,’ in which each action in the story begets an- 
other (“If you give a mouse a cookie, he is going to 
ask for a glass of milk. When you give him the milk, 
he'll probably ask you for a straw. . .”). The story 
unfolds a chain of events in which one action is se- 
quentially related to the next until, lo and behold, 
the story has unwittingly returned to its original 
point of departure—to start again (when, after hav- 
ing become thirsty, the mouse asks for another glass 
of milk which leads to another cookie, and if you give 
a mouse a cookie, then...). 


So it is that narrow questions about an aspect of the 
pretrial services function (e.g., the release recommen- 
dation) are tied to broader questions about the pur- 
pose of the pretrial services function, and those are 
tied to larger questions about “bail reform,” its aims 
and impact. Current questions about the status of bail 
reform recall questions about the original aims of bail 
reform—and the reasons for pretrial services agen- 
cies in the first place. Making sense of pretrial serv- 
ices recommendation schemes needs to start by 


recalling the original uims of the pretrial services 
function. 


When the original aims of the pretrial services 
invention are revisited, it becomes clear that there 
should be no pretrial services recommendation func- 
tion. The fact that in 1993 we would be discussing a 
pretrial services “recommendation” function demon- 
strates that we have forgotten or never understood 
the role these agencies were designed to play in 
American criminal justice, or maybe that, with the 
passing of time, form has been mistaken for substance 
and that, in some cases, pretrial services agencies 
exist because they have been existing. 


However, goal confusion on the part of pretrial 
services is merely symptomatic of the underlying lack 
of judicial direction and leadership in managing the 
judicial pretrial release decisionmaking function. 
The following eight propositions are intended briefly 
to place questions about the pretrial services role in 
the larger context of judicial responsibility for the 
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fairness and effectiveness of pretrial release and de- 
tention in the United States, as well as to place 
questions about the pretrial services recommenda- 
tion function (which doesn’t or shouldn’t exist) in the 
context of the role of pretrial services. 

The role of pretrial services agencies cannot be 
understood independently of the legitimate aims 
of the pretrial release decision. 

The role of pretrial services agencies at the pretrial 
release stage should be understood in the context of 
the purposes of pretrial release and from the perspec- 
tive of the issues of (un)fairness and (in)effectiveness 
that have characterized pretrial release and detention 
practices in the United States for most of this century. 
With what is by now a considerable body of research 
literature, legal commentary, and case law to inform 
examination of this important decisionmaking stage 
in the processing of criminal cases, it is reasonable to 
view the aims of the pretrial release (a.k.a. the “bail”) 
decision as assuring the maximum responsible release 
of criminal defendants that will ensure attendance in 
court at required proceedings and that will minimize 
the threat to public safety and the integrity of the 
judicial process posed by released defendants. After 
several decades of debate and revision of relevant law, 
with the exception of a handful of states which still 
acknowledge only the purpose of assuring appearance 
of defendants in court, public safety concerns have 
moved from occupying a powerful sub rosa status to 
being explicitly recognized as appropriate, almost pre- 
eminent goals of pretrial release determinations. 

A student of the history of bail reform in the United 
States might argue that the debate over the legitimacy 
of the “danger” or public safety aims of pretrial release 
was more theoretical and academic than practical. It 
was widely documented—and widely known—that 
judges and other judicial officials were strongly influ- 
enced by public safety and related concerns in bail 
determinations. In retrospect, the rationale in favor of 
“pretrial detention” laws (popularly referred to as 
what they are, “preventive detention” laws) that 
sought to deal openly with confinement decisionmak- 
ing at the pretrial stage by treating the public safety 
agenda explicitly appears to have been a noble gambit. 
The reasoning was that by placing the “real” operating 
concerns of pretrial release decisionmaking “on the 
table,” one could introduce procedural safeguards to 


JUDICIAL RESPONSIBILITY 29 


assure the fairness of release practices. (Thus, one 
could enunciate criteria by means of which presump- 
tively “dangerous” defendants could be identified and 
then conduct hearings at which the threat posed by 
the defendant could be openly evaluated and argued.) 
The real target of this strategy was the anachronistic 
but firmly entrenched role of cash bail in American 
criminal justice (and all the inequities associated with 
it). Remarkable in its idealism, therefore, was the 
language in the Federal Bail Reform Act of 1984 (the 
model Federal preventive detention law) that prohib- 
ited the use of financial bail to detain defendants, thus 
seeking to force open and explicit detention decisions: 
“the judicial officer may not impose a financial condi- 
tion that results in the pretrial detention of the per- 
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son. 

Pretrial release decisionmaking is a judicial 
function. Continuing problems of unfairness 
and ineffectiveness in pretrial release can be 
traced to two key aspects of the judicial role: the 
relatively free exercise of discretion and the dif- 
ficulties associated with predictive decision- 
making. 

Pretrial release decisionmaking at its core is a judi- 
cial function. A large part of the emphasis of “bail 
reform” was on developing pretrial services-type agen- 
cies to improve judges’ decisions. To the extent that 
reform focused on the development of support agencies 
but not on changing judicial attitudes and habits (i.e., 
not on the judicial function), it missed its mark. In fact, 
the near imperviousness of bail practices to meaning- 
ful reform in jurisdictions even today can be best 
explained by failure adequately to address two prop- 
erties of the judicial role in pretrial release: the wide 
discretion enjoyed by pretrial release decisionmakers 
and the unreconstructably predictive nature of the 
pretrial release decision. Reliance on financial bail 
options as the common mode of pretrial release/deten- 
tion decisions in most jurisdictions melds the undesir- 
able side-effects of unfettered judicial discretion and 
the drawbacks of imperfect predictions into a judicial 
decision function that stubbornly resists change. 

The mantle of discretion attached to the judicial role 
derives ultimately from the status of the judiciary as 
a separate and independent branch of government in 
the United States. Attempts to control judicial discre- 
tion by legislatures—in sentencing as well as at the 
pretrial release stage—are often, and sometimes 
rightfully, seen by judges as attempts to remove judi- 
cial discretion and, thus, to diminish the independence 
of the judicial branch. The informed exercise of discre- 
tion is an essential component of the judicial function, 
including at the pretrial release stage. What is prob- 
lematic, however, is unguided discretion or abuse of 
discretion that allows decisionmakers to be unac- 


countable to the legitimate goals of the decision tasks 
at hand. Many of the most difficult problems related 
to bail practices in the United States can be traced to 
the fact that historically judges and their judicial 
surrogates have had near total freedom of discretion 
to conduct pretrial release determinations—the enact- 
ment of two generations of bail reform legislation 
notwithstanding.® 

The litany of unacceptable side-effects springing 
from this tradition of judicial improvisation in pretrial 
release is long and, by now, well-known. At its worst, 
the cloak of judicial discretion has given license to the 
biases and arbitrariness of judges, magistrates, and 
commissioners against society’s most disenfranchised 
in allocating pretrial liberty. At its best, unguided 
judicial discretion produces pretrial release and deten- 
tion decisions that are uneven overall and often decid- 
edly suboptimal. As court systems struggle to manage 
the drug-related caseloads in contemporary America, 
the words of Arthur Beeley (1927, p. 160) still hold true 
65 years later: “the system is lax with those with whom 
it should be stringent and stringent with those with 
whom it could safely be less severe.” 

Even if the goals of the pretrial release decision were 
universally agreed upon, the essentially predictive 
nature of pretrial release determinations would still 
pose a mighty challenge to fairness and effectiveness. 
While characterizing the pretrial release decision as 
tantamount to “fortune-telling” might be overly dra- 
matic and comparisons to weather-forecasting or gam- 
bling might be more apt, much of the difficulty 
surrounding pretrial release determinations stems 
from the fact that they are based on predictions of 
future behavior of defendants. The judge, magistrate, 
or commissioner making these decisions is basically 
trying to divine how a given defendant might act if 
granted provisional liberty pending proceedings under 
particular conditions of release. 

Just as judges may argue that their job is by defini- 
tion to exercise discretion, by which they mean human 
judgment, psychologists and psychiatrists have ar- 
gued that the expert predictions about human behav- 
ior that they are called upon to make in their fields are 
best made on the basis of clinical judgment. Just as 
judges may argue at bail and sentencing determina- 
tions that there is no substitute for judicial experience 
and wisdom, the je-ne-sais-quoi of discretion, clini- 
cians have argued that there is no replacement for 
their professionally accumulated subjective expertise. 
Contrary to the intuitive appeal of this notion that the 
judicial, clinical, or subjective judgment is preferable 
in making decisions based on anticipations of human 
behavior, the literature on prediction resoundingly 
finds that human beings are not very good at predict- 
ing future events. That literature is further unequivo- 
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cal in its finding that predictions assisted by empirical 
methods always outperform subjective or “clinical” 
judgments. 

This social science truism, which is fundamentally 
annoying to judges and “clinicians” alike, means that, 
when it comes to the accuracy of a body of predictive 
decisions, actuarial tables will be more accurate than 
judicial hunches at bail every time.‘ Thus, despite the 
conventional judicial wisdom that good decisionmak- 
ing requires a great deal of discretion and relies heav- 
ily on judicial “sense” (subjectivity or intuition), the 
road to optimal pretrial release decisionmaking may 
lie instead in the direction of a structured use of 
discretion and an empirically aided prediction of likely 
defendant misconduct. 

This brief discussion of the “root causes” of problems 
with pretrial release, unguided judicial discretion and 
the difficulties associated with predictive decision- 
making, is intended to point to two principal areas 
where strategies to improve pretrial release function 
need to be focused. What else was the invention of 
pretrial services agencies, if not a strategy for assist- 
ing the judiciary in this critical area of criminal justice 
decisionmaking? It is by serving as a resource for 
informing the exercise of judicial discretion, improv- 
ing predictive decisions, and managing pretrial 
release-related tasks that pretrial services agencies 
should be playing a major role. 

Even after decades of bail reform, serious ques- 
tions about the fairness and effectiveness of pre- 
trial release in the United States have not been 
resolved. Continued reliance on financial bail as 
the currency of release decisions is a major rea- 
son. 

The problems resulting from the exercise of unfet- 
tered judicial discretion and from the difficulties in- 
herent in making predictive decisions in pretrial 
release determinations are essentially problems of 
fairness and problems of effectiveness, problems hav- 
ing to do with how justice is experienced at the pretrial 
stage. 

Characterization of pretrial release (bail) decision- 
making in legal commentary and research in the last 
two-thirds of a century has not, on the whole, been 
favorable. Bail decisionmaking has been depicted as 
highly discretionary (amounting to a sub rosa system 
of preventive detention), as being transacted on the 
basis of questionable and little useful information, and: 
as institutionalizing cash bail (and the parasitic role 
of the bondsman as the entrepreneur of pretrial re- 
lease). In short, serious questions about the equity of 
bail practices and the use of pretrial detention have 
been continously raised. 

The concepts of fairness and equity are not, of 
course, interchangeable. Equitable treatment of defen- 
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dants under the law forms a subcategory of the 
broader concerns about fairness, which include access 
to fair procedures and to meaningful prospects for 
pretrial release.’ Evaluation of the equity of pretrial 
release decisions, to determine, in effect, that simi- 
larly situated defendants have been treated compara- 
bly, requires some discussion of what “similarly 
situated” means at the bail stage. 

Contrary to traditional assumptions that the seri- 
ousness of a defendant’s charges provides such a 
framework—as exemplified by the bail or bond sched- 
ule—the application of this concept to questions of 
pretrial release decisionmaking is not self-evident. 
The demand for equitable treatment of the criminally 
accused is not satisfied by establishing a fixed inven- 
tory of release “prices” for defendants’ criminal 
charges, setting bail for robbery at, say, $10,000 and 
bail for burglary at $11,000. Rather, a framework for 
the definition of “similarly situated” in the context of 
pretrial release decisionmaking cannot be established 
except in relation to the goals of pretrial release and 
the criteria that form the basis for differentiating 
among defendants in pretrial release determinations 
in light of those goals. (See, for example, Goldkamp, 
1979; Goldkamp & Gottfredson, 1985; Goldkamp, 
1985.) 


Bail practices have been characterized by a level of 
disparity (much of it judge-based) easily the match of 
that found to be associated with sentencing decisions, 
when the discovery of sentence disparity helped 
launch widespread efforts to reform sentencing during 
the 1970’s and 1980’s in the United States. In addition, 
the use of the dollar as the principal currency of 
pretrial release determinations has ensured that re- 
lease from jail would be available only for defendants 
who were not the poorest of the poor and, then, that 
release would occur regardless of the likelihood of 
misconduct. It is still a current truism that a relatively 
small amount of cash bail will hold most defendants 
in most American jurisdictions, regardless of the risks 
they may or may not pose. It is a corollary that a 
relatively large amount of cash bail will not hold 
serious criminals who have easy access to cash. This 
state of affairs is a testament to the ultimate failure 
of bail reform in the United States to construct fair 
release procedures. The fact that criminal defendants 
are disproportionately poor and disproportionately 
minority continues to place questions of equity in 
pretrial release practices at the center of controversy 
in the 1990's. 

Given the inequity it fosters, it is difficult to defend 
the use of cash bail as a means for detaining criminal 
defendants in this country. But the financial bail op- 
tion is undesirable for another important reason: Re- 
liance on cash bail also contributes to the overall 
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ineffectiveness of cash bail practices. Although many 
decisionmakers (and bail bondsmen) argue that the 
requirement of posting cash bail offers a unique in- 
ducement to defendants to comply, the research litera- 
ture has not, on the whole, shown the hypothesized 
benefits. 

While choosing among various amounts of cash bail 
has been shown greatly to influence the prospects that 
defendants will be detained (in many jurisdictions, 
amounts over $500 translate into a certainty that 
defendants will be detained), it has not been shown to 
have an impact on reducing failures-to-appear in court 
or rearrests by released defendants. In fact, the use of 
cash leaves to chance (or to the defendant’s ability to 
tap cash resources, legitimate or otherwise) the deter- 
mination of who will or will not actually achieve re- 
lease and then affords the court no meaningful means 
for restraining defendants who have purchased their 
release. The main reason for the survival of cash bail 
in pretrial release determinations is therefore not its 
demonstrated effectiveness in controlling defendant 
misconduct. 

Why it survives is an interesting question. There can 
only be two reasons for its endurance in American 
criminal justice. The first is its essential link to pre- 
serving maximum judicial discretion: Cash bail pro- 
vides judges an all-purpose decision option that has 
the appearance of an actual decision, but is really a 
handy “fudge-factor” that permits great flexibility in 
allocating pretrial detention without having to be ac- 
countable for it. The second is that a powerful and 
anachronistic American industry, bail bonding, de- 
pends for its existence on the use of cash bail. Both 
explanations stand in the way of efforts to improve the 
effectiveness of pretrial release practices. 

In recent years the most common criticisms of pre- 
trial release practices—centering on the belief that 
they permit the release of defendants too many of 
whom either fail to appear in court or are rearrested 
for new crimes—have been questioning the effective- 
ness of pretrial release. On the one hand, the integrity 
of the judicial process and the ability to prosecute 
criminal cases is threatened. On the other, the public 
safety is threatened. An equally important and in- 
creasingly common criticism, however, has been that 
pretrial release practices have played a major role in 
jail crowding due to the unnecessary detention of 
defendants who could safely be released to the commu- 
nity. Both of these criticisms, one about unsafe pretrial 
release, one about unnecessary pretrial detention, are 
complaints about the effectiveness of pretrial release 
practices. 

Effective release may be most simply defined as 
decision practices that foster the release of as many 
defendants as possible who do not fail to appear in 


court at required proceedings or commit crimes during 
the pretrial release period. Ineffective release stems 
from needlessly detaining defendants who, if released, 
would not have engaged in either form of misconduct, 
as well as from mistakenly releasing defendants who 
then go on to abscond from proceedings or commit 
crimes. If 100 percent of all defendants could be re- 
leased in a given jurisdiction without a subsequent 
failure-to-appear or rearrest for crime during the pre- 
trial period, pretrial release in such a jurisdiction 
would be 100 percent effective. To the extent that 
defendants are detained and/or defendants are “erro- 
neously” released to engage in pretrial misconduct, the 
effectiveness of pretrial release drops to a level less 
than 100 percent. 

Improvement in pretrial release and detention 
practices is in large part the responsibility of the 
judiciary. Chronic problems with pretrial re- 
lease and detention in the United States will 
never be effectively addressed without judicial 
leadership and accountability in the pretrial re- 
lease function. 

If it is reasonable to conclude that the chief prob- 
lems—fairness and effectiveness—associated with 
pretrial release practices are inextricably tied to prob- 
lems of judicial discretion and prediction, then it fol- 
lows that the responsibility for addressing them and 
the main hope for correcting them lie with the judici- 
ary. There is an important role for judicial leadership 
in examining the role of judicial decisionmaking and 
its impact on pretrial release practices and in coming 
to grips with the challenges of predictive pretrial re- 
lease decisionmaking. 

There is a need for the judiciary to develop policy to 
structure the exercise of discretion in pretrial release 
determinations and to attend to its consequences as a 
matter of judicial administration. Judicial leadership 
should form policy to fill the gap between what the law 
says in general terms about bail and pretrial release 
and what judges do—improvisationally—in practice. 
This policy should assist judicial decisionmakers indi- 
vidually in the performance of the pretrial release 
function and assist the court as a whole in meeting the 
aims of pretrial release and detention. Such a policy 
should also have the effect of making individual deci- 
sionmakers accountable for their decisions and an- 
swerable to overall court policy as defined by judicial 
leadership. The truth is that the responsibility for 
reforming pretrial release rests primarily with the 
judiciary; it always has. 

Either the judiciary develops court-based ap- 
proaches to improving management of the pre- 
trial release function, or others (i.e., 


legislatures) will mandate their own versions of 
system improvements. 
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The most often tried approach to improving the 
judicial pretrial release function has been through 
legislation. Laws on state and Federal levels have 
attempted to reform pretrial release by clarifying its 
aims, enunciating principles and procedures guiding 
release and the selection of conditions of release, and 
listing criteria thought to be appropriate for judges to 
consider in making pretrial release decisions. Laws 
vary in each of these areas in the kinds of provisions 
they have enacted. They range from laws which say 
very little about bail and pretrial release to laws that 
specify criteria in such great detail as to provide little 
actual meaningful instruction. (See Goldkamp, 1985.) 

These laws have in common the fact that they have 
either not intended to affect judicial discretion much 
or they have done it in a fashion that would not 
ultimately interfere with a relatively free exercise of 
judicial discretion. Some of the best ideas that have 
found their way into legislation, such as the principle 
of release under least restrictive alternatives and the 
prohibition against causing pretrial detention through 
cash bail, have been easy for decisionmakers to ignore 
or circumvent in day-to-day practice. However, the 
prospect that legislatures may adopt approaches to 
pretrial release analogous to mandatory sentencing 
laws or sentencing guidelines that limit judicial dis- 
cretion almost entirely is not a promising one from the 
perspective of addressing the problems of fairness and 
effectiveness in pretrial release. Of these approaches, 
judiciaries should be rightfully wary. 

The other alternative is for courts to address the 
inadequacies of the pretrial release function them- 
selves, within the room for interpretation and imple- 
mentation left by state and Federal laws. The 
experiments to develop court-based pretrial release 
(bail) guidelines in several jurisdictions, notably 
Philadelphia, Maricopa County (Phoenix), Dade 
County (Miami), and Boston, were precisely an at- 
tempt to develop such a judicially based approach by 
means of which the pretrial release function could be 
managed and improved. The aim of these innovations 
was to formulate an operational, court-based, pretrial 
release policy, to guide the exercise of discretion, to 
incorporate a means for improving predictive aspects 
of decisionmaking, and to provide feedback to the 
court on the impact of pretrial release decisions. (See 
Goldkamp & Gottfredson, 1985.) 

The pretrial release guidelines approach is designed 
as a self-help or court-based policy approach designed 
to allow judiciaries to review performance in the area 
and to devise a decisionmaking resource to guide day- 
to-day pretrial release decisionmaking. The approach 
combines an explicit statement of the goals of the 
decision, a clearly specified policy spelling out the 
kinds of information to be considered (and how infor- 
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mation should be weighed) in pretrial release consid- 
erations, and a rational scheme for designating re- 
lease conditions for specific categories of defendants. 
Under this approach, a judicial working committee 
examines the transaction of pretrial release and its 
impact with the assistance of researchers and designs 
a policy framework that spells out how pretrial release 
ought generally to be decided. The initial versions of 
pretrial release guidelines have incorporated empiri- 
cally derived risk-classifications into the organizing 
frameworks, thus increasing the likelihood that pre- 
dictive decisionmaking will be improved. 

One weakness so far in the development of pretrial 
release guidelines is that judiciaries appear inclined 
to retain the use of cash bail, at least for certain 
categories of defendants. Although the guidelines have 
by design reduced the range of defendants for whom 
cash bail options (and hence de facto detention) would 
still be appropriate, one could argue that the use of 
cash bail at all in pretrial release guidelines defeats 
the overall purpose of having an explicit decisionmak- 
ing process under the control of the court system. Since 
we have learned that manipulating amounts of cash 
bail has little impact on defendant performance dur- 
ing pretrial release, we can only conclude that it re- 
mains in the guidelines to provide the judges with the 
familiar all-purpose tool that allows detention to be 
decided on a sub rosa basis. It remains for future 
efforts to incorporate some of the better features of 
pretrial detention laws, such as eliminating the cash 
bail option entirely, into court-based pretrial release 
guidelines approaches. 

The promise of the guidelines approach, though, lies 
not only in its potential for addressing traditional 
problems relating to poor prediction and inequity, but 
also in its ability to devise conditions of release that 
could replace the use of cash bail on a category-specific 
basis. 

The pretrial services mission is to “staff” the 
judicial pretrial release function and to provide 
the wherewithal to manage the fair and effective 
use of pretrial release and detention. 

For various reasons, judiciaries in the United States 
have increasingly been forced to recognize the impor- 
tance of the judicial pretrial release function. Just as 
the world has become “smaller” and more intercon- 
nected, so the criminal justice system in American 
localities has become smaller. It is hard for the courts 
to escape the impact of institutional crowding on their 
own ability to manage the criminal caseload, for exam- 
ple. Inappropriate uses of confinement cause delays in 
scheduling and processing of cases; the needs for pre- 
trial and postconviction confinement resources com- 
pete for the same finite capacity. Inappropriate release 
translates into a high rate of absenteeism in court- 
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rooms and ineffective caseflow management. New 
crimes by released defendants not only threaten the 
public safety but multiply the number of times defen- 
dants will play a part in the future criminal caseload, 
as the new and old offenses are adjudicated. The 
traditional not-my-problem approach of courts is not 
only inappropriate (as it clearly always was), but it is 
self-defeating—because it does not work. 

Pretrial services can best be understood as the single 
most important tool that judiciaries could have in 
implementing strategies for improving pretrial re- 
lease and detention decisionmaking in the critical 
areas we have discussed. Having established the poli- 
cies to guide court-based decisionmaking approaches, 
clear agreement on goals, release options, and eligibity 
criteria, it is the mission of pretrial services to perform 
the support work required to implement them. 

Two capabilities are essential to achieving a high 
rate of fair and effective pretrial release in any juris- 
diction: a) a capacity to assess accurately the risk of 
misconduct defendants pose; and b) a capacity to im- 
pose conditions of release that can adequately control 
or counterbalance the level and kind of risk posed. The 
capacity to assess risk presumes a validated risk clas- 
sification scheme that ranks defendants according to 
the risk of flight or crime posed. The ability to assign 
appropriate conditions of release presupposes a 
knowledge of the kinds of release conditions that are 
usually appropriate for different types of defendants. 
Both of these functions depend on a clearly defined 
policy approach to the gathering, preparation, and use 
of information, including risk classification and condi- 
tions selection. Pretrial services agencies should have 
a major role in each of these areas. 

A central task of the pretrial services function 
is the collection, summarization and presenta- 
tion of reliable information necessary to support 
the pretrial release decisionmaking and man- 
agement function. 

In the modern, 21st century court system, the pre- 
trial services agency should be seen as a critical infor- 
mation resource that sits at the gateway to the 
criminal process and begins the information functions 
that serve as the building blocks for the processing of 
criminal defendants (and their cases) through the 
early stages. (Perhaps a more complete title for such 
agencies would be “pretrial defendant information and 
release management agencies.”) The first critica! func- 
tion performed by the pretrial services agency is to 
gather information required to support the very early 
release decisions and to compile the information that 
will be necessary at subsequent release reviews. Just 
what kinds of information ought to be collected 
through defendant interview, criminal history check, 
and other searches (e.g., contacts with probation or 


parole) is a matter for court policy to spell out. Argu- 
ably, the information should permit the pretrial serv- 
ices staff to provide the information judicial 
decisionmakers require for the pretrial release deci- 
sion and should support other key decisions about 
defendants or cases, such as diversion or early case 
tracking, that occur at the earliest stages of process- 
ing. The tasks involved in collecting reliable informa- 
tion and conducting the interagency contacts 
necessary to present up-to-date information require a 
highly efficient and speedy information processing 
capacity. 

Assuming that court policy has outlined the way the 
pretrial release decision is conceived and the criteria 
(kinds of information) serving as the basis on which 
release options will be selected, the first task of pre- 
trial services is to assemble the information gathered 
in the proper, easily usable (decisionmaker-friendly) 
format. Assuming further that estimations of the like- 
lihood of defendant risk of flight or crime during pre- 
trial release form a major dimension of the release 
decision, pretrial services staff would have the respon- 
sibility for classifying defendants according to the 
court’s risk classification scheme and indicating the 
condition of release generally suggested by court pol- 
icy for each type of defendant. 

Under the court-based pretrial release guidelines 
approach, the pretrial services information function is 
most appropriately viewed as a classification function. 
That is, according to the criteria specified by court 
policy (e.g., risk of misconduct and relative severity of 
charges), defendants are placed within designated 
“presumptive” decision categories that would gener- 
ally be appropriate for particular types of defendants. 
The information summarization/classification func- 
tion further requires that other unusual information 
about defendants be pointed out for consideration by 
the decisionmaker so that the most appropriate deci- 
sion can be made. Finally, it is the responsibility of 
pretrial services to indicate when particular supervi- 
sory or other special conditions of pretrial release 
would be appropriate—based on a court-approved ty- 
pology of conditions. Pretrial services also serves as 
the primary data collector regarding the use and im- 
pact of pretrial release decisions, so that these can be 
analyzed and reported back to the judicial leadership 
on a periodic basis. This pretrial release decision moni- 
toring function serves as the basis for future modifica- 
tions of court policy regarding pretrial release and 
provides a means for assuring accountability for the 
pretrial release function. 

As defendants move through the criminal process 
toward completion of their cases, and have success- 
fully or unsuccessfully completed conditions of pretrial 
release, the pretrial services information function con- 
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tinues to update the defendants’ files so that prompt 
action may be taken when necessary (when it appears 
that a defendant is not complying with conditions of 
release) and future decisions will be based on complete 
information about the defendants’ background and 
performance. 

Subjective recommendations by pretrial serv- 
ices staff are irrelevant to fair and effective pre- 
trial release decisionmaking. 

Given the larger context outlined in this essay, it can 
be easily seen that the information-gathering and 
management functions of the modern pretrial services 
agency are of critical importance in developing judi- 
cially based capacities to improve the fairness and 
effectiveness of pretrial release and detention prac- 
tices. It is also clear that no role for a pretrial services 
recommendation function has been identified. That is 
because, while there is a major need for information 
to support the judicial function (and the classification 
of defendants based on that information), there is no 
need to add even less-seasoned subjective input—in 
the form of pretrial services recommendations—to the 
judicial discretion that is in need of improved manage- 
ment. 

It may be understandable from an historical per- 
spective how pretrial services agencies developed the 
practice of making recommendations for pretrial re- 
lease. Pretrial release recommendation schemes have 
their origins in the innovations of the Vera Institute 
in the first bail reform program in the United States. 
Strangely, versions of this first approach, intended to 
present the New York judges with recommendations 
regarding the defendant's suitability for release on 
personal recognizance in the early 1960's are found in 
court systems in the United States today. The Vera 
approach claimed to employ an objective point scale to 
rate defendant’s suitability for recognizance release. 
Interestingly, the “objective” point scale system was 
not derived from empirical study of the correlates of 
defendant flight or rearrest, but was assembled as 
someone's subjective view of what an objective ap- 
proach might look like. 

The Vera approach pioneered in the effort to improve 
the information available to judges at the pretrial 
release stage and in the effort to expand the use of 
release options other than financial bail. In so doing, 
the Vera Institute marked for future initiatives key 
issues to be targeted by bail reform. Unfortunately, it 
is more the form than the substance of the Vera inno- 
vation that remains after the ensuing decades. While 
the issues of better information and alternative re- 
lease options were formulated decades earlier by oth- 
ers (e.g., Arthur Beeley, Caleb Foote), Vera attempted 
to translate these ideas into action-reform. The fur- 
ther development and sophistication of these very 
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information responsibilities designed to improve the 
judicial pretrial release function lie at the heart of 
the mission of the modern pretrial services agen- 
cies—not the formulation of agency “recommenda- 
tions.” 


Much of what has been said in this essay serves 
merely as a call back to the basics of what bail reform 
was originally about. To learn about the information 
function that should be performed by pretrial services 
agencies, it is useful to recall the experience—and the 
strengths and weaknesses—of the early Vera ap- 
proach to obtain some historical perspective. How- 
ever, enhanced by such an historical appreciation, 
pretrial services professionals sheuld not be fooled 
into believing that, just because pretrial services is 
currently found on a certain path, the path necessar- 
ily leads in the direction of greater fairness and effec- 
tiveness in pretrial release and detention practices. 
In some respects, by merely following our feet over 
these years, we may find ourselves back at the begin- 
ning. There is good news and bad news in this pre- 
dicament. The good news is that there is an important 
chance to re-examine the mission of pretrial services 
in the United States at the turn of the century. The 
bad news is that, without such a re-examination, 
there is danger of repetition, and, well, if you give a 
mouse a cookie. . . . 


NOTES 


'Numeroff and Bond, New York: Harper and Row, 1985. 
218 U.S.C.A § 3142 (c) (Supp. 1985). 


31t can be argued that “bail reform” has experienced at least two 
generations since its inception in the early 1960’s—the first aimed at 
fostering greater use of nonfinancial forms of pretrial release, at 
establishing presumptions favoring pretrial release and pretrial re- 
lease under the least restrictive conditions, and at encouraging con- 
sideration of a broader base of information relating to defendants’ 
backgrounds and community ties. The second generation of reform 
focused on the public safety or “danger” agenda and efforts to make it 
explicit and legitimate through amendment of state constitutions, 
state and Federal legislation, and various versions of preventive 
detention laws. It is questionable ultimately to what extent the two 
generations of reform succeeded in addressing the questions posed by 
the unguided exercise of judicial discretion at the pretrial release 
stage. (See Goldkamp, 1985.) 


“This was neatly demonstrated in the field of pretrial release in the 
Harvard study by Angel et al. (1971) in which the impact of the then 
new District of Columbia preventive detention law on pretrial crime 
and pretrial detention was tested. 


There is an interesting question, for example, about the extent to 
which procedural safeguards can really redress inappropriate pretrial 
release and detention decisions, even under recent preventive deten- 
tion measures. In fact, even under the new Federal procedures, 
defendants who “win” reviews of their custody status may find that 
they have already been detained for considerable periods by the time 
they are granted release or modification of conditions or that the relief 
has come too late and been made moot by the adjudication of their 
charges. 
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The Fastrack Program 


By SHELBY MEYER AND Kim M. HoLioway 
Pima County (Arizona) Superior Court Pretrial Services* 


kyrocketing incarceration rates have become a 

defining characteristic of America’s criminal 

justice system. Overcrowded jail conditions 
are so commonplace today that there is a widespread 
feeling of powerlessness to change them. With a cus- 
todial population that has grown, nationally, at the 
rate of 8 percent during each of the last 3 years,’ an 
annual increase in local jail populations almost ap- 
pears to be an inevitability that we must learn to 
live with. That, at least, was the experience in Pima 
County, Arizona, where the jail population was in- 
creasing at up to 10 percent each year despite the 
activity of an established and well-accepted pretrial 
release program. 


Since its inception in 1972, Pima County’s Pretrial 
Services Agency (PTS) has become an integral part of the 
local criminal justice system. PTS staff interviews eve- 
rybody presented at the jail for booking (approximately 
7,000 felony arrestees and 19,000 misdemeanor arres- 
tees in 1992).? PTS also has prerelease authority for a 
select misdemeanor population and supervises the pre- 
trial release of approximately 2,500 defendants each 
year, primarily felony arrestees. PTS prepares a written 
release recommendation for the court at every arrestee’s 
initial appearance as well as each subsequent review 
hearing and strives to apply the legislatively mandated 
presumption favoring nonfinancial release in each rec- 
ommendation it prepares. Nevertheless, the jail popula- 
tion increased steadily during each of the last 10 years. 


Among the factors that have most predictably contrib- 
uted to the increases in Pima County’s jail population is 
the growth rate of the population-at-large experienced 
by the Tucson area. Like so many “sun belt” jurisdictions, 
Pima County has experienced growth rates of between 
2 and 4 percent during recent years, two to four times 
the national average.° Pima County’s census statistics 
reflect the rapid growth of a young and mobile population 
that characterizes much of the sun belt West and con- 
tributes to the increases in the state’s crime rate. 


During calendar year 1989, for instance, the total 
jail population had increased 11.1 percent (from 840 
at the beginning of the year to 933 at the end of the 
year), and the felony pretrial detainee population in- 
creased 21.7 percent (from 448 at the beginning of the 
year to 545 at the end of the year). These figures are 
particularly disturbing because the total felony arres- 
tee population increased only 3.7 percent during this 
same period of time (from 6,676 in 1988 to 6,921 in 
1989). 


*Mr. Meyer is supervised release unit supervisor and Ms. 


Holloway is director. 
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Obviously there were several factors that were influ- 
ential in these increases, one of the primary of which was 
PTS’s 24-year involvement in a federally funded project 
to test the viability of applying wide-scale urinalysis 
testing to a pretrial setting. During the 2 years that PTS 
participated in this study, the increased supervised re- 
lease caseload and the time-consuming paperwork ne- 
cessitated by urinalysis testing had pushed PTS staff to 
their limits. The dimensions of the impact this project 
had on PTS were only apparent after the fact. The jail 
population—in particular the pretrial population—had 
mushroomed beyond reasonable projections, and this 
included more release revocations than ever before. This 
population, defendants who had been admitted to re- 
lease but were revoked for failure to abide by release 
conditions, had accounted for less than 5 percent of the 
in-custody pretrial population prior to the urinalysis 
project but quickly grew to 10 and 11 percent over the 
course of the project. 

As a result, by the middle of 1990 when PTS con- 
cluded its participation in the drug testing project, it 
was prepared to effect a major shift in program em- 
phasis. With no additional money to support broad- 
based urinalysis, PTS prepared a budget proposal 
recommending that three of the four remaining grant- 
funded staff be retained specifically for the purpose of 
addressing the jail overcrowding problem. PTS projec- 
tions suggested that if this reallocation of staff could 
effect the release of additional arrestees (over and 
above those already being admitted to pretrial re- 
lease), the savings in jail costs would more than offset 
the combined salaries of these positions. PTS cost 
analysis projections were calculated at the conserva- 
tive estimate (in use now for years) that it costs $70 
per day to house a defendant in the Pima County 
Corrections Center. At this rate, if PTS could free up 
an average of only five jail beds per day, it would more 
than make up for the cost of retaining the designated 
staff positions. PTS proposed what it felt was the 
realistic program goal of saving an average of 30 jail 
beds per day over the course of the first year of opera- 
tion, generating a savings equivalent to six times the 
program cost. 

Admittedly, this “savings” is somewhat of a fiction in 
that the jail budget will not realize any kind of direct 
financial benefit in the immediate future. However, 
the long-term effect this program might have on the 
jail’s operations budget will be in postponing expan- 
sion costs and in avoiding overcrowding litigation, 
both of which have been continuing concerns for Pima 
County despite the recent construction of a new deten- 
tion facility. 
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Pima County’s detention center consists of two mod- 
ern units funded by voter approval in a 1978 bond 
election at a time when the local jail was under Federal 
supervision because of overcrowding problems. One of 
the most publicized promises of the bond campaign 
was that this expenditure would resolve jail over- 
crowding problems into the next century. The jail 
construction bonds were passed, and a $14.5 million 
maximum security unit opened in June 1984 with 468 
beds, followed by a $10 million medium security annex 
which opened in September 1986 with 264 beds. Both 
units have since been expanded to accommodate a 
combined maximum population of 901, which, by the 
addition of beds to common areas, can be increased to 
1,072. By June 1990 when PTS concluded its partici- 
pation in the urinalysis study, the total jail population 
was averaging 906. 


The program proposal that was ultimately pursued 
was to designate a small staff (one lead position and 
two line staff) dedicated solely to investigating the 
release options of those defendants held on bond fol- 
lowing their initial appearance. Because these staff 
positions did not have supervision casework responsi- 
bilities and did not have to meet daily initial appear- 
ance deadlines, they had more time to conduct jail 
interviews, field work, and related investigative ac- 
tivities. They, as a result, could adopt a more proactive 
approach to pretrial investigations including schedul- 
ing review hearings in court for those detainees iden- 
tified as being worthy of reconsideration. Those 
defendants found to be eligible for pretrial release (due 
to newly discovered information, resolution of pre- 
viously discrepant information, or by other changed 
circumstances that justify the reconsideration of pre- 
vious release conditions) no longer had to wait the 5 to 
10 days necessary to calendar a hearing by conven- 
tional means. Further, a greater emphasis was placed 
on developing a variety of release options to offer the 
court alternatives to the traditional choice of release 
on bond or release on recognizance and facilitate re- 
lease procedures for those ineligible for nonmonetary 
release conditions. Finally, a regular review of the 
in-custody pretrial population was implemented to 
ensure that defendants don’t remain in custody longer 
than circumstances warrant; if charges are reduced or 
treatment options become available, PTS could 
promptly initiate the process of reconsidering the de- 
fendant’s release conditions. 

The “Fastrack” program (as it came to be called) was 
initiated July 1, 1990, and monthly summaries of 
program activity were generated, including the calcu- 
lation of precisely how many defendants were released 
by program activity who might otherwise remain in 
custody. Table 1 shows the number of defendants 
whose release was effected by the Fastrack team (the 


second column) and the actual jail bed/days saved by 
virtue of these releases (the third column). 


TABLE ONE 
Month Defendants Beds per day 
released by FT freed up by FT 

intervention 
July 21 10.8 
August 22 20.9 
September 13 32.6 
October 17 40.6 
November 33 54.4 
December 29 61.6 


The figures in the third column, reflecting the actual 
impact this program was having on the jail, were 
computed by tracking the case duration of each of the 
releasees appearing in column two. As can be seen, 
after the first 6 months of operation this program had 
already doubled its initial projection of freeing up an 
average of 30 jail spaces per month. 

It should be noted that the Fastrack releases noted 
earlier are over and above the initial appearance re- 
lease rate, which has remained relatively stable dur- 
ing recent years. The proportion of the felony arrestee 
population admitted to recognizance (i.e., nonmone- 
tary) release conditions during the first 6 months of 
Fastrack operation was 49.8 percent. This is virtually 
identical to the 49.5 percent release rate of the 6- 
month period 1 year earlier (figure 1). Accordingly, the 
Fastrack releases might legitimately be assumed to 
have remained in custody except for the intervention 
of this program 

Not only are more arrestees being admitted to pre- 
trial release, their release is being accomplished ear- 
lier in the criminal justice process. Supervised release 
statistics for the first half of 1990 indicate that, of 
those defendants released at a post-initial appearance 
review hearing, only 13.2 percent were released within 
15 days of their arrest. During the first 6 months of 
Fastrack operation, the proportion of defendants re- 
leased within 15 days or less rose to 32.9 percent. And 
during calendar years 1991 and 1992, the proportion 
of post-initial appearance releasees whose release was 
accomplished within 15 days increased to 45 percent 
and 53 percent, respectively (see figure 2). In virtually 
every case this results not only in a savings of jail space 
but also a more successful release for the defendant 
due to a minimized interruption in the arrestee’s life 
(e.g., lessened likelihood of job loss or eviction for 
nonpayment of rent, etc.). 

The most compelling documentation of Fastrack’s 
effectiveness may be found in a review of the jail 
population statistics compiled during this time period. 
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THE FASTRACK PROGRAM 


FIGURE 2. 


DEFENDANTS RELEASED TO PTS 
AT REVIEW HEARINGS 


# OF DEFENDANTS 


1990 


1991 


YEAR 


1990 WAS EXCLUDED AS FASTRACK WAS IMPLEMENTED MIDYEAR. 


}TO PTS AT R.H. 


For the first time since the new jail was constructed, 
the total jail population actually decreased. The 842 
inmates on the jail roster at the end of 1990 reflected 
the lowest jail population in over 20 months (since 
March 1989). And although the overall jail population 
has increased since that date, the rate of increase has 
effectively been deflated by Fastrack operation. Once 
the jail population figures are broken down into their 
component parts, it can be seen that stabilizing the 
increases in the felony pretrial population accounts 
for the most significant impact on the overall jail 
population increases. 


Figure 3 illustrates the change in the jail population 
over a 4-year period, 1989-92. The total jail population 
includes the sentenced defendants, probation viola- 
tors, and civil detainees as well as pretrial defendants, 
both felony and misdemeanor. The “felony pretrial jail 
population” reflects those felony defendants held on 
bond in conjunction with a detainer (most typically a 
probation or parole hold) as well as those held only on 
bond. The final category, the “bond only” felony pretrial 
population, shows those felony defendants who re- 
main in custody solely due to an inability to post the 
required bond amount and constitutes the population 
targeted by Fastrack as appropriate for intervention. 


TOTAL DFTS RELEASED 


TOTAL DEFTS RELEASED 
TO PTS WITHIN 15 DAYS 
OF INITIAL APPEARANCE 


As reflected in these figures, after just the first 6 
months of Fastrack operation, the total felony pre- 
trial detainee population was as low as it has been at 
any point during the previous 2 years. The population of 
felony defendants held only on bond (the population 
specifically targeted by Fastrack) was the lowest it had 
been in 3 years and dropped 20.3 percent during the first 
6 months of Fastrack operation. (It should be remem- 
bered that PTS’s initial projections estimated a 5 to 6 
percent decrease in this figure over the course of the first 
year!) And although this population increased about 6 
percent over the next 2 years, the overall jail population 
increased nearly 20 percent during this same time. In 
fact, a projection of the “bond only” pretrial population 
based on growth rates established prior to Fastrack’s 
implementation would amount to over 600 detainees, 
more than double what it actually was. 


Finally, despite the increased numbers of arrestees 
admitted to pretrial release, it is important to note that 
the incidence of “failure” among this population is not 
significantly higher than that of the larger pretrial re- 
lease population. As reflected in cumulative figures for 
the first 6 months of program operation the overall 
“failure” rate (defined as release revocation due to failure 
to appear or failure to comply with release conditions) of 
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FIGURE 3. 
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JAIL POPULATION 


ANNUAL AVERAGE 
JAIL POPULATION 
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1 
638 53 488 527 
ASS SSS 
36 
263 

FEL ETRIAL JAIL POP 

FELARETRL POP/BOND ONLY 
1989 1990 1991 1982° 
YEAR 


* 1992 PROJECTIONS BASED ON JAN - OCT. 


SPR’s (supervised release program’s) Fastrack releas- 
ees totaled 14 percent. This is very comparable to the 
overall 13.2 percent “failure” rate accumulated by PTS’s 
entire supervised release caseload. 


A more thorough analysis of the SPR program’s “fail- 
ures” during calendar year 1991 served to further con- 
firm the actual contribution to the program’s overall 
failure rate made by Fastrack releasees: The pretrial 
failures from one 3-month period were subject to detailed 
analysis. From a total 79 supervised release clients who 
either failed to appear, were rearrested for a new felony 
offense, or were revoked due to a failure to comply with 
release conditions, 12 were released against PTS’s rec- 
ommendation. Of the remaining 67, those who were 
released directly from initial appearances accounted for 
39 (or 58.2 percent) of the total, those who were released 
by Fastrack accounted for 12 (or 17.9 percent) of the 
total, and those who were released at a review hearing 
not involving a Fastrack recommendation accounted for 
the remaining 16 (or 23.9 percent) of the total. The telling 
comparison is that during calendar 1991, Fastrack re- 
leases accounted for 25.8 percent of the year’s total 
releases (very comparable to the 25.5 percent proportion 
of the failures). By comparison, the initial appearance 
releases accounted for 61.3 percent of the total releases 


(but only 58.2 percent of the sampled population’s 
failures), and the non-Fastrack releasees accounted 
for 12.9 percent of the total agency population and 23.9 
percent of the sampled population’s failures. And ex- 
cept for their reduced proportion, Fastrack failures 
were very comparable to other supervised release cli- 
ents who fail: Half absconded, a third were rearrested, 
and the remainder (17 percent) were returned to cus- 
tody for failure to comply with conditions of release, 
primarily administrative violations. 


In addition to the program successes outlined above, 
there were several serendipitous successes that Fas- 
track may be credited with. First and foremost has 
been the early identification (and release) of arrestees 
who had gotten “lost” in the system. On the second day 
of Fastrack’s operation, PTS was instrumental in re- 
solving an identification problem when the wrong 
person had been arrested on a warrant. In another 
instance, an arrestee was being detained on a civil 
warrant which he insisted had been quashed; PTS 
delivered a certified copy of the minute entry to the 
jail to effect the arrestee’s release. Other examples 
involve defendants who should have been released but 
the jail failed to receive notices of dismissal processed 
by the court or, in at least two other cases, where a 
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defendant was arrested on a warrant that was never 
quashed when the substantive charges were dis- 
missed. 

In another area of success, Fastrack has demon- 
strated its value in facilitating the prompt action of 
other jurisdictions in picking up arrestees who are 
being held solely on fugitive warrants. In those cases 
involving in-state warrants, the originating jurisdic- 
tions occasionally have claimed not to have received 
notice of the arrest. More often, however, the arrestee 
is initially booked on local charges in addition to the 
out-of-county warrant and the originating jurisdiction 
doesn’t get notice of disposition of the local charges, 
resulting in unnecessary detention at the expense of 
Pima County. During the operation of Fastrack, PTS 
estimates the average detention time on out-of-county 
warrants to have dropped from 5 to 7 days down to 2 
or 3 days before the arrestee is transported. 

Although Fastrack was initially directed toward the 
felony population, it has increasingly been involved in 
misdemeanor cases as well. This is especially true of 
defendants with combination felony-misdemeanor 
charges pending. These cases are typically handled in 
different court systems, and no formal means has been 
established for one court to inform the other of case 
resolution. Fastrack has identified those defendants 
held on combination bonds where, for instance, the 
felony charge is dismissed and the defendant remains 
in custody solely on a misdemeanor bond, which can 
often be resolved with a “time served” plea in the lower 
court. 

Finally, Fastrack’s emphasis on getting one of the 
two Fastrack caseworkers out to the jail every day has 
ensured greater defendant access to the supervised 
release program. In the event a defendant’s circum- 
stances change appreciably or new information be- 
comes available, a detainee should have no problem 
speaking to PTS promptly. Further, all adjudication 
minute entries are being screened upon receipt to 
enable Fastrack to initiate action should a plea (or jury 
verdict) result in substantially reduced charges. The 
senior Fastrack staff person, in addition to coordinat- 
ing the activity of the two line staff and monitoring the 
changing jail population, also serves the dual func- 
tions of ombudsman (investigating the reports of 
wrongful detention) and triage officer (establishing 
the priorities by which detainees are brought back 
before the court for reconsideration of their release 
conditions). 

Because of the proactive role PTS now plays in 
scheduling review hearings, staff members are ap- 


pearing more often on cases where PTS is prepared to 
recommend release (rather than merely appearing 
only in response to motions that have been filed by 
defense attorneys and, as a consequence, recommend- 
ing against release most of the time). According to 
program statistics, the frequency with which PTS 
appears at review hearings with a recommendation 
favoring release increased significantly (from 23.9 per- 
cent for the 6 months prior to Fastrack to 35.9 percent 
during the first 6 months of Fastrack operation). And, 
despite the increased rate of release recommendation, 
the agreement rate (the frequency with which the 
judge follows PTS’s recommendation) actually in- 
creased as well (from 81.2 percent prior to Fastrack to 
85.2 percent after Fastrack’s implementation). 

It has been the experience of Pima County’s PTS 
that designating specific staff to pursue Fastrack 
investigations has been important as a reaffirmation 
of the agency’s commitment to pretrial release. The 
emphasis placed on PTS’s prompt intervention on 
behalf of those defendants who are held on bond has 
served to re-establish a value on the seldom-calculated 
“human” costs of incarceration. And the proactive 
approach adopted by the Fastrack program has 
served to overcome much of the inequity and ineffi- 
ciency that is often characteristic of a system of 


passively responding to motions filed by the defense 
bar. 


The cumulative effect of Fastrack’s initial opera- 
tion essentially proves the program to be a success- 
ful venture in expanding pretrial release and, in the 
process, a demonstration of the court’s commitment 
to the legislatively mandated presumption favoring 
release. Clearly, not all arrestees are appropriate or 
eligible for release, and Fastrack has been careful in 
its application of release criteria. Fastrack’s effec- 
tiveness, however, will ensure adequate jail space 
for those arrestees who deserve to be removed from 
the streets. 


NOTES 


IPTS maintains an in-house automated casetracking system 
regarding each felony pretrial defendant and case activities. Infor- 
mation collected on the pretrial arrestees include the demographic 
information, case activity, custody status, bench warrants, and 
rearrest activities for each defendant. 


*Bureau of Justice Statistics Bulletin, “Jail Inmates,” (1989, 1990, 
1991), U.S. Department of Justice, Office of Justice Programs, 
Bureau of Justice Statistics. 


3S. Department of Commerce, Bureau of the Census, 1990. 
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Using Drug Testing to Reduce Detention 


By JOHN A. CARVER, J.D.* 
Director, Pretrial Services Agency, Washington, DC 


Introduction 


HE DECADE of the eighties saw a rapid expan- 

sion in drug testing. This expansion was made 

possible, in part by advancements in the tech- 
nology for detecting drugs of abuse in the urine and 
in part by changing public attitudes stemming from 
the latest drug epidemic. By the end of the decade, 
60 percent of businesses with more than 5,000 em- 
ployees had drug testing programs in place.’ Presi- 
dent Reagan issued an executive order cailing for 
drug testing of Federal workers in “safety sensitive” 
positions.” When the Bush White House issued the 
first National Drug Control Strategy, drug testing 
throughout the criminal justice system was an im- 
portant component.® In the Federal court system, 
Congress enacted legislation establishing demon- 
stration programs of mandatory pretrial drug test- 
ing in eight Federal districts.‘ Finally, the Bush 
Administration introduced legislation requiring 
states to implement crimina! justice drug testing as 
a prerequisite for receiving block grant assistance 
funds.” 


In contrast to the rapid expansion of drug testing 
in some segments of society, and despite the exhor- 
tations of the two previous “drug czars,” criminal 
justice systems have been slow to augment their use 
of this technology. Most jurisdictions use drug test- 
ing in probation and parole supervision. However, 
many of these same jurisdictions have not sought to 
extend drug testing to arrestees or to use drug test- 
ing as a routine component of pretrial release super- 
vision. Various reasons have been offered to explain 
this reluctance to adopt pretrial drug testing. Com- 
monly heard justifications include: “Our jail is al- 
ready crowded—identifying more drug users will 
only make matters worse’; or, “until we have enough 
treatment programs, it is pointless to do drug test- 
— 

A strong case can be made that testing arrestees 
should be given higher priority. There is ample evi- 
dence that “the most serious drug use can be found 
in persons being detained and monitored by the 
criminal justice system.” Yet the justification for 
establishing comprehensive pretrial drug testing 


*For helping to make this article possible, the author wishes 
to thank Kathy Boyer, director of Administrative Services, 
and Marcello Macherelli and Ron Hickey, computer program- 
mers, all of the D.C. Pretrial Services Agency. He also wishes 
to thank the pretrial services officers, drug testing personnel, 
and their supervisors who do the day-to-day work necessary 
for a successful program. 
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does not rest with the sheer numbers of drug abusers 
flooding our courts every day. Rather, the technology, 
when carefully implemented, can strengthen a pre- 
trial services program. Pretrial drugtestingenhances 
judicial decisionmaking intwoimportant ways. First, 
as a risk assessment tool, it identifies recent drug 
users, thus establishing the need for release condi- 
tions tailored to the problems of individual defen- 
dants. Second, as a monitoring or supervision 
technique, drug testing provides an effective means 
for managing the large number of drug-abusing de- 
fendants who are released while awaiting trial. 


The key to reducing unnecessary jail crowding 
can be found in good “front end” services and a 
pretrial release system which operates on the prin- 
ciple that there should be a presumption in favor 
of pretrial release on the least restrictive condi- 
tions reasonably calculated to ensure the defen- 
dant’s appearance in court and the public safety.® 
Given the extent of drug use among arrestees, a 
program of pretrial drug testing is an important 
component in such a scheme. Experience from 
many jurisdictions has shown that when presented 
with a range of supervised release options, judges 
are more than willing to make use of them. In the 
District of Columbia, the implementation of com- 
prehensive drug testing as one of several release 
options led to increases in the percentages of defen- 
dants granted supervised release.® More recently, 
when Prince Georges County, Maryland, intro- 
duced pretrial drug testing, the number of arres- 
tees released to supervision rose from 1,024 in 1988 
to 1,635 in 1990, a 59 percent increase.'° The direc- 
tor of the pretrial services program reports that the 
once overcrowded jail is now 200 persons below the 
“cap.” He attributes this drop in the jail population 
to the existence of the drug testing program and 
the willingness of the judges to release defendants 
to its supervision.” 


It is the position of this article that drug testing 
is an essential element of supervision. Given the 
high incidence of drug use among arrestees, and 
the well-documented association between drug use 
and crime, a “full service” pretrial program must 
incorporate drug testing in its risk assessments 
and in its arsenal of supervised release options. 
Drug testing is a necessary (if not sufficient) con- 
dition for accomplishing significant and responsi- 
ble reductions in pretrial detention populations. 
Without comprehensive drug testing, we cannot 
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effectively address one of the most powerful and 
most pervasive of risk factors—drug abuse. 


Intensive Pretrial Supervision—A Case Study 


It is the thesis of this article that drug testing is an 
indispensable tool in the supervision of a majority of 
defendants. A full range of supervision options is the 
key to reducing detention. The introductory section 
described the experience of the D.C. Pretrial Services 
Agency implementing drug testing and the corre- 
sponding rise in release rates. This section focuses 
more narrowly on just one aspect of pretrial supervi- 
sion—the agency’s Intensive Pretrial Supervision Pro- 
gram. Since this program was established with the 
specific goal of reducing detention (and, indeed, is only 
available as an option for detained defendants), it 
provides a good “case study,” testing the premise of this 
article that drug testing is an important element in 
the supervision of high risk cases and is thus essential 
in reducing detention. 


Background of the Program 


The District of Columbia, with one of the oldest 
pretrial services programs in the country, has a long 
tradition of using nonfinancial release conditions. In 
the D.C. Superior Court, more than two-thirds of all 
arrestees are released at first appearance. Despite the 
relatively high release rates, the city, like many cities, 
has a jail crowding problem and is a defendant in a 
number of jail suits. As a result of a consent order 
signed in 1986, the city agreed to provide additional 
funds to the Pretrial Services Agency to expand condi- 
tional release alternatives. The director of the agency 
decided that the funds could best be used by estab- 
lishing a new program of Intensive Pretrial Supervi- 
sion, which would be available as a release option only 
for defendants remaining in detention after their in- 
itial appearance. The program was formed with two 
specific goals: (1) to reduce pretrial incarceration and 
(2) to structure the program in such a way as to provide 
a release alternative consistent with public safety con- 
cerns. 

From the beginning, several features were viewed 
as critical. First, the program would have to have the 
confidence of the judiciary. Second, frequent drug test- 
ing would be necessary as one element of intensive 
supervision. Third, a range of social services should be 
available. Fourth, violations of program requirements 
would have to be dealt with swiftly. 


Program Elements 


After considerable negotiation, a memorandum of 
understanding was signed and the program began 
operations. Cases of detainees are screened by pretrial 
services officers for eligibility for the program and 


recommendations are forwarded to the court. If the 
judge accepts the recommendation and grants release, 
the defendant is placed in the third party custody of 
the D.C. Department of Corrections and is transferred 
from the D.C. Jail to a halfway house operated by the 
department. The defendant remains in the halfway 
house for a 2-week orientation, assessment, and tran- 
sition period. Twice weekly drug testing begins imme- 
diately and continues throughout the defendant’s 
placement in the program. Acase manager is assigned 
during the halfway house phase and continues work- 
ing with the defendant on a daily basis as long as the 
case is active. Caseloads may not exceed 20 individu- 
als. If the defendant complies with all program re- 
quirements in the “halfway house phase,” he or she can 
be released to the “community phase” after a home 
visit by the case manager has confirmed a stable living 
situation. 

Quick action on violations was deemed a critical 
element to the success of the program and was the 
subject of considerable negotiations during the plan- 
ning phase. Traditionally, the Pretrial Services 
Agency prepared violation notices for the judge with 
jurisdiction of the case. The judge, if so inclined, 
would then set a “show cause” hearing to take up the 
violation. Notice would be sent to the lawyers and 
the defendant. Under the best of circumstances, 
several weeks might pass between the violation and 
the judicial response. This was viewed as unaccept- 
able for a program geared to high risk defendants. 
The challenge to program planners was to fashion 
an administrative as opposed to a judicial enforce- 
ment mechanism. The solution was to structure the 
program so that the defendant would be placed in 
the legal third party custody of the D.C. Department 
of Corrections. With this mechanism, condition vio- 
lators would have the same legal status as escapees 
from work release and could be apprehended (if 
necessary) by the existing “warrant squad” of the 
department. The defendant’s due process right to a 
hearing was addressed through the memorandum of 
understanding, which specifies that a judicial hear- 
ing must occur within 5 days after a return to cus- 
tody. This feature----quick, “administrative” 
detention of violators followed by an adversary hear- 
ing—has proven to be one of the most frequently 
praised aspects of the program by the judges who 
use it. 


Finally, to manage all aspects of the program, the 
Pretrial Services Agency set up a local area com- 
puter network and developed specialized software to 
track the status of cases as they move through the 
various phases of the program. The software pro- 
vides a variety of management reports and main- 
tains statistics on program outcomes. 
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Defendant Characteristics 


The Intensive Pretrial Supervision Program was 
designed for defendants not deemed eligible for re- 
lease at their first appearance. Since most defendants 
in the District of Columbia are released, presumably 
those not released possess higher risk characteristics. 
A look at risk factors of the defendants entering the 
program over the past 2 years confirms this view." 

Drug use among criminal justice populations is 
known to be associated with higher rates of criminal- 
ity."* An NIJ-sponsored evaluation of the Pretrial 
Services Agency’s drug testing program confirmed 
this relationship, finding that “urine test results 
make a consistent, significant, incremental contri- 
bution to risk classification for arrestees in the Dis- 
trict of Columbia. A separate evaluation of data 
from the D.C. program concluded that “the most 
striking result in these analyses is the size of the 
risk multiplier associated with a positive drug test 
result. For subjects testing positive for a single drug 
other than PCP, the rearrest risk in the early weeks 
after release is three to four times as great as their 
drug-negative counterparts; and if two drugs are 
involved, it is nearly five times as great.””” 

Releasees to the Intensive Pretrial Supervision Pro- 
gram are predominantly drug users. Eighty percent of 
all defendants in the program had a history of drug use, 
as determined by at least one positive drug test con- 
ducted by the Pretrial Services Agency. 

Most defendants released to the program are charged 
with serious crimes and have extensive criminal records. 
Seventy-six percent were charged with a felony. Only 14 
percent of the 564 defendants in this data sample had 
neither a prior arrest nor a prior conviction. Seventy 
percent had prior convictions. Forty-five percent had two 
or more prior convictions. Twelve percent were on pro- 
bation or parole at the time of their arrest for which they 
were eventually released to intensive supervision. 
Twenty-five percent had a pending criminal case. 

A look at these figures makes clear why these 564 
defendants were not viewed as particularly good can- 
didates for release at their first appearance. Many 
were charged with serious offenses. Most had numer- 
ous prior contacts with the criminal justice system. 
Almost all had a documented history of drug use. Yet 
despite these factors, all were, in fact, released to the 
Intensive Pretrial Supervision Program. 


Impact of the Program 
Reduction in Pretrial Incarceration 


The Intensive Pretrial Supervision Program was 
designed to serve as a secure release option primarily 
for higher risk cases—i.e., those remaining in deten- 
tion. Moreover, with supervision in the form of fre- 
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quent drug tests, curfew checks, and appointments 
with case managers, one would expect that closer 
scrutiny would result in higher violation rates. This 
has been the experience of the program since its incep- 
tion, with the rate of violations fluctuating between 
one-third and one-half of all releasees. Despite the 
seemingly high violation rate, the program has been 
successful in achieving its two stated goals: (1) effec- 
tively facilitating the pretrial release of incarcerated 
individuals; while (2) preserving community safety. 

To measure the first goal—reduction of pretrial in- 
carceration—the agency developed computerized 
techniques for tracking each defendant throughout all 
phases of the program and calculating the “jail days 
saved.”° For each defendant released to intensive 
supervision, the number of days between release and 
either final disposition of the case or return to custody 
after violation is computed. Even defendants who vio- 
late the terms of their release and return to jail repre- 
sent a net increase in “jail days saved” during the time 
that they were in the program. The number of “jail 
days” saved has been substantial. During the first 18 
months of operation, 450 defendants were released to 
the program, representing 30,054 “jail days.” More 
recently, from 1991 through the end of 1992, 569 
people (with a total of 685 criminal cases) entered the 
program, accounting for a total of 23,517 “jail days” 
saved as a result. 


Violations 


During the study period from January 1, 1991, to 
December 31, 1992, slightly more than one-half of all 
defendants entering the program violated at least one 
program requirement. Of those violations, 50 percent 
were remanded to custody.’ The overwhelming num- 
ber (69 percent) was for drug use. Curfew violations 
constituted 25 percent of all violations detected. 


Drug Usage 


Although the largest violation category is drug us- 
age, the supervision has been remarkably successful 
when one looks at the overall reduction in the use of 
drugs among program participants. As the section on 
defendant characteristics pointed out, this population 
is heavily involved in both drug use and criminal 
behavior. Eighty percent of releasees from 1991 
through 1992 had positive drug test results at some 
point in their contact with the criminal justice system. 


Defendants in this program know they are facing 
immediate return to custody at the first positive drug 
test. They are tested frequently for a broad range of 
drugs."* During the 2-year study period, the agency 
conducted 7,014 drug tests of defendants assigned to 
Intensive Pretrial Supervision. Of those, 6,579 were 
negative, and only 435 were positive. Six percent of all 
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drug tests for defendants while in the Intensive Pre- 
trial Supervision program were positive.’ When posi- 
tive results for legal methadone are subtracted, the 
rate drops to 3.5 percent. 


To put these results in perspective, the positive rate 
of tests for defendants in “normal” supervision was 
also calculated. For purposes of comparison, “normal” 
supervision refers to defendants routinely required to 
submit to weekly testing as a condition of release. 
While this condition is imposed on the basis of some 
indication of drug usage, there is no mechanism in 
place to impose immediate sanctions for positive drug 
tests.” The percent of drug tests with a positive result 
for this much larger group is 36 percent. In summary, 
while it appears that testing reduces overall] drug usage 
among those subject to the test, the effect is most pro- 
nounced among those facing the most immediate sanc- 
tions—those in the Intensive Pretrial Supervision 
Program. 


Subsequent Arrests on New Charges 


For many, the “bottom line” issue is whether the su- 
pervised release of high risk defendants can be accom- 
plished while preserving community safety. One 
measure of this question is the rate of arrest on new 
charges. The percentage of defendants arrested on new 
charges while in the Intensive Pretrial Supervision Pro- 
gram has always been very low. During the 2-year period 
from which these data were drawn, the arrest rate on 
felony charges was just 3.5 percent. The arrest rate on 
any charge, felony or misdemeanor, was 7.8 percent. 


For purposes of comparison, subsequent arrest rates 
were calculated for a comparable sample of released 
felony defendants not in the Intensive Supervision Pro- 
gram. Among this group under “normal” supervision, 24 
percent were arrested on new charges while the original 
case was pending. This rate of rearrest is more than 
triple the rate of the high risk population in intensive 
supervision. 


Policy Discussion 


To review, the Intensive Pretrial Supervision Pro- 
gram has facilitated the release of significant numbers 
of individuals who, without the program, would prob- 
ably have remained incarcerated until final case dis- 
position. Despite the fact that defendants in the 
program have both serious criminal records and docu- 
mented histories of drug use, the program has 
achieved its dual goals of facilitating release while 
preserving community safety. Both drug positive rates 
and subsequent arrest rates are substantially lower 
than for similar defendants under less stringent re- 
lease conditions. On the other hand, violation rates— 
especially drug test violations—are high. Close to half 


of all defendants eventually violate a release condition 
and are returned to custody. 

This apparent anomaly (low positive rates for sam- 
ples but high violation rates for individuals) is not so 
anomalous when one considers the following. First, 
addiction is a chronic and relapsing condition. “Slips” 
are inevitable for many addicts, especially as restric- 
tions are eased and defendants are released to the 
community phase of the program. Second, an impor- 
tant feature of the program is the immediate response 
to drug testing violations. Sanctions are swift and 
certain. Once a defendant returns to drugs, he or she 
is back in custody, where there is less opportunity to 
find drugs or commit crimes. 

Close drug monitoring, coupled with swift sanctions, 
result in much lower rates of new arrests. The experience 
of the program seems to confirm earlier research which 
showed that pretrial drug testing served as a good “sig- 
nal” or predictor of performance with respect to pretrial 
rearrest.” By establishing procedures to act quickly on 
the basis of the defendant’s “signal” (i.e., the urine test 
result) overall rates of rearrest remain low. 

The policy implications of both the earlier empirical 
research and the practical experience of the Intensive 
Pretrial Supervision Program are quite powerful. 
Taken together, they suggest that even those defen- 
dants in the category of highest statistical risk (i.e., 
chronic drug users with prior criminal records) can be 
effectively managed or supervised during the pretrial 
period. This is not to suggest that the supervision, in 
and of itself, is sufficient in every case, or even in most 
cases. It does suggest that many more defendants can 
be safely released before trial, if such release is condi- 
tioned on periodic drug testing. With drug testing, the 
research suggests that defendants will quickly sort 
themselves into two subgroups: those who comply and 
those who don’t. Those who do not or cannot comply 
are statistically much more likely to be rearrested. 
Since these defendants have violated a court order, the 
program or the judge can then impose more restrictive 
conditions of release or revoke release.” In short, the 
improvement in the program’s monitoring capability 
through the use of drug testing, coupled with swift and 
certain sanctions, permit the court to release a larger 
number of cases and then concentrate its resources on 
those who fail to abide by the terms of their release. 


Conclusion 


The justification for pretrial drug testing stems in 
part from what is known about the association be- 
tween drug addiction and crime. Many studies con- 
ducted over the past 20 years have added to our 
knowledge of this relationship. It is now well docu- 
mented, for example, that among arrestees, frequent 
users of multiple types of drugs are much more likely 
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to commit felony crimes than are less drug-involved 
offenders. Furthermore, heavy drug users commit 
many more crimes during periods of active drug use 
than during periods of relative abstinence. Drug use 
is an “accelerator” of criminal activity. Likewise, if 
drug use can be curtailed through court-ordered su- 
pervision with close monitoring and quick action to 
enforce violations, drug use declines, with a corre- 
sponding reduction in rates of offending. 

This suggests two important reasons for conducting 
pretrial drug testing. First, the knowledge that there 
is an association (not necessarily a causal relation- 
ship) between drug use and crime means that knowl- 
edge about drug use is potentially useful for judges in 
fashioning pretrial release conditions. Second, to the 
extent that court “coercion” can be effective in reducing 
drug use and bringing about a corresponding reduc- 
tion in criminality, drug testing (possibly coupled with 
treatment) offers the promise of improved monitoring 
pending final case disposition. 

The experience of the Intensive Pretrial Supervision 
Program of the D.C. Pretrial Services Agency provides 
“real world” confirmation of these theoretical concepts. 
Specifically designed to facilitate the release of pre- 
trial detainees while preserving public safety, the pro- 
gram has accomplished its goals. Although individuals 
in the program might be considered the “hardcore” 
among the defendant population, their outcome meas- 
ures—lowered rates of drug abuse and lowered rates 
of rearrests—confirm the validity of this approach. 
Furthermore, the number of “jail days saved” as a 
result of the program has been substantial and has 
ensured continued support from city officials. 

The success of the program can be attributed to a 
number of factors, beginning with the enthusiasm and 
dedication of pretrial services officers who staff it. Also 
important is the availability of a halfway house to 
serve as both a transition to the community phase of 
the program and the first of several possible sanctions 
for violations. Certainly the ability of the program to 
fashion policies ensuring swift and certain sanctions 
for violations is a key element. 

Finally, without drug testing, it is doubtful that the 
program would have achieved the same impact with 
this high risk, drug-dependent population. The tech- 
nology of drug testing offers great promise to pretrial 
services practitioners. The challenge for all of us is to 
use it wisely to further the goals to which we all 
subscribe. 
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Testing of Criminal Justice Populations in the States, a report of the 
National Criminal Justice Association, August 1991. 
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Standard IV, National Association of Pretrial Services Agencies, 
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*Annual Reports of the District of Columbia Pretrial Services 
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10Report on Supervised Release,” Al Hall, director, 1990. 
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The following data on characteristics of defendants released to 
Intensive Pretrial Supervision are drawn from 564 people and cover 
the period from January 1, 1991, to December 31, 1992. 


'3See Bernard A. Gropper, U.S. Department of Justice, Probing 
the Links Between Drugs and Crime, National Institute of Justice, 
Research in Brief, October 1984. 


MMary A. Toborg, John P. Bellassai, Anthony M.J. Yezer, and 
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of Columbia,” National Institute of Justice, December 1989. 
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16Since the program is only available as a “bond review” option 
and may not be used at the defendant’s first appearance, every 
defendant placed represents “jail days” saved. Stated another way, 
by program design Intensive Pretrial Supervision may not be used 
as a “net widening” mechanism. 
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When the program was first established, violations resulted in 
a remand to jail. As the program has evolved, procedures have 
changed. Now when violations are detected, the defendant is moved 
back to the halfway house phase for a 2- to 3-week “re-stabilization” 
period. If no additional violations occur, the defendant can be 
released once again to the community phase of the program. 


'8Currently, defendants in the Intensive Pretrial Supervision 
Program are tested for six substances: cocaine, opiates, PCP, metha- 
done, amphetamines, and marijuana. 


The percentage is calculated as follows: If defendant A had 20 
tests while in the program, and defendant B had 5 tests and 
defendant A had 2 positive results and defendant B none, the 
positive test rate is 2 of 25. 


Pretrial services personnel produce automated drug test sum- 
maries for all defendants with drug testing conditions several days 
prior to scheduled court appearances. While many judges use these 
reports as the basis for “show cause” hearings, sanctions are not 
always applied as quickly as for defendants in the Intensive Pretrial 
Supervision Program. 


2IMary A. Toborg, John P. Bellassai, Anthony M.J. Yezer, and 
Robert P. Trost, “Assessment of Pretrial Urine Testing in the District 
of Columbia,” Nationa? Institute of Justice, December 1989. 


2Courts have broad authority to enforce their orders through a 
variety of mechanisms. Additional release conditions can be imposed 
in response to a violation. These additional conditions might take 
the form of increased frequency of testing, referral to treatment, 
enrollment in a residential treatment program, or possibly place- 
ment in a halfway house. Courts can also invoke their inherent 
powers to enforce their orders, convening a hearing at which the 
defendant is required to “show cause” why he or she should not be 
held in contempt of court for violating the order. In the District of 
Columbia, a separate provision of the law, §23-1329, spells out 
“penalties for violation of conditions of release” and states that “a 
person who has been conditionally released . .. and who has violated 
a condition of release shall be subject to revocation of release; an 
order of detention; and prosecution for contempt of court.” 
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HE EFFECT of technology on the criminal 

justice system in the last 20 years has been 

substantial. The technological advances that 
have been achieved are incredible, and the creativity 
which has been employed to develop technologies 
and make them useful in criminal justice work is 
impressive. 

The field of pretrial services is uniquely situated to 
benefit from many of these advances because—in 
terms of the time constraints within which it must 
operate—pretrial services is unlike any other criminal 
justice organization. Pretrial services professionals 
are the only members of the criminal justice commu- 
nity who are expected, as a matter of routine, to 
perform their work in hours. While probation officers 
have weeks and in some cases months to prepare 
presentence reports, and Federal Bureau of Investiga- 
tion and Drug Enforcement Administration agents 
seek indictments on criminal cases when their inves- 
tigations warrant it, pretrial services officers must 
produce reports for the court very quickly. 


A probation officer once commented, in the midst of 
preparation of a large number of pretrial services 
investigations and reports prompted by a drug sweep, 
that the pretrial services office was the criminal jus- 
tice system’s rapid response team. While the com- 
ment was made in a derogatory fashion it truly 
embodies the essence of pretrial services work. In most 
cases, with virtually no notice and with little time, 
pretrial services officers are expected and in fact ex- 
pect of themselves to produce detailed and accurate 
information about the defendants scheduled to appear 
before judicial officers for release/detention determi- 
nations. 


Because time is always of the essence in the prepa- 
ration of a pretrial services report, the recent techno- 
logical advances have become a necessity. For 
example, how effective would pretrial services be with- 
out automated criminal retrieval systems? While 
criminal justice professionals take these systems for 
granted today, such technological advances are what 
makes the work of pretrial services possible. Current 
advances in database management, accessing new 
databases, and analyzing information quickly also 
hold real promise for enhancing the field of pretrial 
services through technological innovation. 


The various technologies which are available can 
serve four basic functions in pretrial services pro- 
grams. Technology can enable pretrial services pro- 
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grams to: 1) gather data more quickly, 2) analyze data 
more quickly and more subjectively, 3) monitor defen- 
dants released pending resolution of the charges 
against them, and 4) assist pretrial services adminis- 
trators in tracking their program participants and in 
managing programs more effectively. This article will 
analyze the expansion of technology in the field of 
pretrial services within these functional areas and 
look to see what advances could come within these 
areas in the future. While each of these areas alone 
could constitute the basis of an article, this article is 
limited to discussing briefly each area in the larger 
context of technological advancements which have 
benefited and will continue to benefit pretrial services 
work in the future. 


Gathering Data More Effectively 


The first major technological breakthrough in the 
area of data gathering was, of course, the advent of 
automated criminal record systems. Obviously, auto- 
mated criminal record systems are an indispensable 
tool in the fast-paced world of pretrial release decision 
making. However, while all states and the Federal 
system have automated criminal record systems, the 
quality of those systems varies substantially from 
system to system. There are significant problems with 
many of these systems, but, even so, they are an 
essential tool for any pretrial services officer. 


Of the many problems with the various state sys- 
tems, from a pretrial services perspective, a particu- 
larly bothersome one is that many of them lack 
complete information about the disposition of charges. 
When probation officers are completing presentence 
investigations, they have the time to obtain those 
dispositions. But because pretrial services officers la- 
bor under much shorter timeframes, incomplete infor- 
mation in these systems presents major problems for 
them. Many judicial officers will not, and should not, 
consider charges for which there is no known disposi- 
tion. Thus, the incomplete information negates the 
value of the arrest in determining release or detention. 
The other major problem in using these systems for 
pretrial services work is that they frequently lack 
information which would have bearing on pretrial 
release decisions. Information such as prior failures to 
appear and the issuance of bench warrants is rarely 
available in most state systems. 


While there are good systems and bad systems, the 
state systems in New York and New Jersey come 
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immediately to mind as an example of how systems 
may vary considerably in their value to pretrial serv- 
ices agencies. In the author’s experience, the New York 
system is probably one of the most complete and 
accurate criminal record databases in the country, 
while the New Jersey system is deficient in several 
areas. The New York system is not only more complete 
and accurate, but the system’s design makes it much 
more useful to pretrial services officers in that it 
matches charges and dispositions, tracks bench war- 
rants, and lists bond data. 

Nationally, both state and Federal automated crimi- 
nal record systems need to be updated and improved 
with pretrial services in mind so that the technology 
may more effectively meet the needs of pretrial serv- 
ices practitioners. The redesign of these systems pre- 
sents advocates for pretrial services agencies and 
interested pretrial services professionals with a 
unique opportunity to offer advice as to what types of 
changes would make these systems more useful to 
pretrial services professionals. Only by advising the 
agencies that maintain these systems of system short- 
comings from a pretrial services perspective and work- 
ing with the agencies to eliminate or reduce those 
shortcomings may these systems be enhanced and 
more effectively meet the needs of pretrial services 
agencies nationwide. 

The key to successful pretrial services work is the 
verification of the information provided by the defen- 
dant during the initial interview, and there are numer- 
ous electronic databases, both government and 
private, officers may use to verify that information 
quickly. Pretrial services administrators need to edu- 
cate themselves in what databases are available in 
their area and how to gain access to the systems which 
provide them the most useful and cost-effective infor- 
mation. The following are examples of information 
which is available as a result of today’s technological 
capabilities. 

The NEXIS database, which is available as part of 
the LEXIS computer-assisted legal research system, 
offers databases containing property and tax records 
for each state in the country. These databases can be 
accessed by pretrial services agencies for the purpose 
of verifying home or property ownership information 
provided by defendants. Such verification is useful in 
corroborating the defendant’s history, as well as in 
fashioning a pretrial release recommendation which 
may include a property bond if that is warranted by 
the circumstances of the case. A word of caution, 
however. This database is sometimes months behind 
in reporting transfers of property. Therefore, the ex- 
istence of the record in the database should not be used 
to assure that the property is still available for posting 
as collateral in a particular case. 


Other potential sources of information for pretrial 
services agencies available as a result of technological 
advances are the credit bureaus or credit reporting 
agencies. These agencies offer a credit history or credit 
report on individuals. 

While there already are a number of useful data- 
bases available to assist pretrial services agencies in 
collecting and verifying information on defendants for 
whom they must make pretrial release recommenda- 
tions, databases are ever-increasing in number and in 
the scope of information they provide. The anticipated 
explosion of databases and the improved capability to 
access those databases in the next 10 years no doubt 
will only enhance pretrial services agencies’ ability to 
obtain necessary information. It therefore will be in- 
cumbent on pretrial services administrators to stay 
knowledgeable about these valuable resources and to 
spend their limited automation budgets wisely to ob- 
tain the most useful information at the lowest possible 
cost. 

What the future holds in terms of database access is 
difficult to foresee. However, there already are a num- 
ber of databases out there which would be of immeas- 
urable value to pretrial services agencies, if access 
agreements could be devised. The databases main- 
tained by utility companies hold great promise. These 
systems could be used to verify current residence for 
renters as well as owners. In addition, they could 
provide an exact residential history if the defendant 
has resided within the business area of the company 
for any period of time. To have the capability to verify 
residential history in a matter of minutes would be of 
immeasurable value to pretrial services organiza- 
tions. 

Probably the most significant development in this 
area will come not from new databases but improved 
connectivity to existing databases. For example, in the 
Federal Government virtually each agency maintains 
its own database tracking system. These systems in- 
clude the Bureau of Prisons Sentry System; the Pro- 
bation and Pretrial Services Automated Case 
Tracking System (PACTS); two systems maintained 
by the Offices of the Clerk (a criminal docketing sys- 
tem and a Judgment and Commitment System); the 
U.S. Attorney’s Office database system; and the data- 
base systems of the investigation agencies. These are 
just the Federal databases which might be of interest 
to a Federal pretrial services agency investigating a 
particular defendant. 

Accessing each of these systems, even for Federal 
pretrial services offices, is at best problematic and in 
some cases impossible currently. The pretrial services 
office has to contact any one of these organizations 
telephonically and have a member of that office staff 
conduct an inquiry and obtain the necessary informa- 
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tion. This results in unnecessary delays and inefficient 
use of staff in all of these organizations. 

The solution which has already been proposed and 
in fact is currently being implemented is the JURIST 
N\ctwork. JURIST is an integrated system of wide area 
networks (WANS) and local area networks (LANS). 
This network solution when fully implemented in 5 
years will allow Federal pretrial services officers to 
access these various databases through networked 
personal computers on their own desks. In the next 10 
years, networking, improved access, and connectivity 
should produce the most dramatic improvements in 
terms of pretrial services offices’ ability to gather 
information more efficiently and effectively. 

Aside from database access, there have been a num- 
ber of ingenious uses of technology to assist pretrial 
services offices in gathering data. Some offices have 
employed cellular phones and laptop computers in cell 
blocks and jails to speed the collection of data from the 
inception point, the initial interview with the defen- 
dant. Some offices have equipped pretrial services 
officers in the field with cellular phones so that they 
can respond immediately to requests for verification. 
In such cases, the field officer is contacted via the 
cellular phone and instructed to proceed to a particu- 
lar lc. ation to verify information provided by the de- 
fendant which cannot be verified through any other 
means. After making the field visit the officer then 
relays the results of the investigation to the pretrial 
services office, again via the cellular phone, and thus 
the information is incorporated into the pretrial serv- 
ices report and ultimately the pretrial release recom- 
mendation. 

Pretrial services administrators have come up with 
these and other innovative applications of technology. 
And there are, of course, as yet undetermined uses of 
available technologies which may benefit pretrial 
services orgaizations. Therefore, pretrial services 
managers need to be open to ideas and concepts which 
suggest new approaches to current procedures 
through the use of technology. 


Analyzing Data More Quickly and Subjectively 


Once data have been collected the pretrial services 
officer needs to analyze them by the most efficient 
means possible to maximize their effectiveness. Tech- 
nology has assisted in this process basically through 
the development of software programs which are de- 
signed to apply pretrial release prediction devices in 
analyzing whether or not a particular defendant 
should be released. Of course, the strict application of 
pretrial release prediction devices, whether auto- 
mated or not, is in itself problematic. The infamous 
Son of Sam murder case in New York City is an 
example of a situation in which a release prediction 
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device did not work. The local pretrial services agency 
treated the case like any other. The pretrial services 
agency computed that the defendant was employed, 
had no prior criminal record, and had a stable resi- 
dence. The conclusion was none other than that the 
defendant should be released on his own recognizance, 
and an entire city thought the pretrial services people 
were crazier than the defendant. The point being 
simply that any such software, which analyzes infor- 
mation and basically formulates a recommendation, 
should be used prudently, and recommendations gen- 
erated through the use of such software should be 
subject to review by an experienced pretrial services 
professional prior to their submission to judicial offi- 
cers. 

A number of systems have incorporated pretrial 
release prediction devices into pretrial services soft- 
ware packages. The PRETRIAL+ system developed by 
the Los Angeles County Pretrial Services Division is 
one such system. PRETRIAL+ incorporates three dis- 
tinct levels of analysis to ensure objective and consis- 
tent recommendations.' These are an initial point 
scale device, a risk assessment device, and a supervi- 
sion services assessment. 

The initial point scale device is applied within the 
first 48 hours after arrest. There are separate point 
scales for felony defendants and misdemeanor defen- 
dants. The point scales were developed in Los Angeles 
County in cooperation with various criminal justice 
organizations within the county. The goal of this initial 
screening is to identify those defendants who have the 
highest likelihood of obtaining release, the proverbial 
“cream of the crop.” 

The PRETRIAL+ system provides a second level of 
screening on defendants still in custody by employing 
a risk assessment device sometime after the first 48 
hours has expired. The risk assessment device was 
developed by taking an existing probation risk assess- 
ment device and modifying it for pretrial services use. 
That device was then used for 3 years in Los Angeles 
County Pretrial Services and then further refined. The 
goal of the risk assessment device is to identify risk 
factors were the defendant to be released. Los Angeles 
County has found that the most effective predictor of 
appearance for its defendants is not prior criminal 
record but a concept which it termed demonstrated 
responsibility.” The risk assessment device is in- 
tended as a tool for investigators, and they are not 
bound by the recommendations it contains. 

The third level of assessment offered by PRE- 
TRIAL+ is a supervision services assessment. This 
assessment is performed on all defendants who re- 
main in custody subsequent to application of the first 
two devices. It essentially identifies supervision serv- 
ices which would need to be part of any release condi- 


TECHNOLOGY 51 


tions recommended for the defendant, including drug 
testing, electronic monitoring, and level of supervision 
necessary to reasonably assure the defendant’s ap- 
pearance. 

It is apparent that the software includes a compre- 
hensive attempt to employ technology to accomplish a 
quick initial screen, a more indepth risk assessment, 
and finally development of a supervision plan to en- 
sure that as many defendants as possible are released. 
For that reason the PRETRIAL+ system provides an 
excellent example of what can be achieved by employ- 
ing this type of software. 


Monitoring Defendants More Effectively 


The first two categories of technological advances 
deal with the pretrial release decision, while this cate- 
gory deals with pretrial services programs’ employ- 
ment of technology to monitor defendants’ activities 
while on pretrial release. The most common of these 
technologies is probably the electronic bracelet. The 
use of electronic monitoring in pretrial services is 
rapidly expanding. In the Federal system, for exam- 
ple, there were virtually no defendants on electronic 
monitoring in fiscal year 1986, while during fiscal year 
1989 there were 195 defendants placed on electronic 
monitoring as a condition of Federal pretrial release.* 
In fiscal year 1992 there were in excess of 700 defen- 
dants placed on electronic monitoring as a condition of 
Federal pretrial release.‘ The use of electronic moni- 
toring as a condition of release is likely to continue to 
expand at the Federal, state, and local levels as juris- 
dictions attempt to balance public safety concerns 
with fiscal realities and limited jail space. 

Employing supervision technologies, such as elec- 
tronic monitoring, frequently creates a need for offi- 
cers to visit defendants in their home. These visits can 
be to install equipment, to check or replace malfunc- 
tioning equipment, or to verify compliance. Any in- 
crease in field supervision for officers represents an 
increased risk to officers’ safety. Fortunately, there are 
a number of emerging technologies which can assist 
officers in meeting these responsibilities safely. These 
include cellular and mobile phones, pagers, and non- 
lethal self-defense tools. 

Cellular and mobile phones can greatly assist offi- 
cers in performing field work more safely. Obviously, 
such devices make it easy to call for help, but they also 
allow an officer to assess a home situation immedi- 
ately before an unannounced visit, for example, and 
therefore limit as much as possible the chance that the 
officer will walk into a potentially dangerous situ- 
ation. Phones and pagers also allow officers to main- 
tain a necessary degree of privacy. These devices 
enable officers to be available to respond to situations 
during nonbusiness hours—as they must be when 


supervising electronic monitoring defendants—with- 
out giving out their personal phone numbers. 

The expansion of nonlethal self-defense technologies 
is also a significant improvement for officers who must 
perform field work. No longer is officers’ only alterna- 
tive, provided their jurisdictional authority allows it, 
to carry firearms or not carry firearms as a means of 
self-defense. There are now other legitimate alterna- 
tives to carrying a firearm for self-defense. 

Beyond the use of electronic monitoring, a number 
of technologies being employed by various pretrial 
services agencies around the country assist in super- 
vising and monitoring pretrial releasees, including 
phone systems, onsite substance abuse monitoring 
systems, and portable substance abuse monitoring 
systems. 

A wide range of telephone systems available provide 
essentially similar basic services in varying combina- 
tions, and in addition each system frequently offers its 
own unique features and benefits within its core pack- 
age. These telephone systems are generally known as 
interactive voice message systems. Interactive tele- 
phone systems can be broken down into two basic 
functions: functions which can place calls and func- 
tions which can receive calls.° 

Telephone system functions which can place calls 
are used in many pretrial services offices throughout 
the country. Those system functions essentially place 
calls to pretrial releasees at programmed intervals to 
remind them or instruct them to do such things as 
report to the office, attend their next scheduled court 
appearance, provide a urine specimen, or whatever 
other information officers need to convey to defen- 
dants. These system functions can also be used to 
monitor defendants’ home detention or curfew condi- 
tions of release. 

Telephone system functions which receive calls are 
also employed by several pretrial services agencies 
throughout the country. These receive call functions 
are useful for handling routine telephone reporting, 
taking messages while officers are unavailable, and 
providing to defendants instructions left by officers 
through the interactive features. 

The Prince George’s County Pretrial Services 
Agency employs a voice-based telephone system which 
was designed to help reduce the number of defendants 
who fail to appear in court. The system is designed to 
contact defendants to notify them of upcoming court 
dates, notify them to report for drug testing, and to 
notify them that they failed to report to pretrial serv- 
ices as directed. The system has been effective at 
reducing manpower needs by placing these calls elec- 
tronically. Prince George’s County has found this sys- 
tem most useful in reducing the failure to appear rate 
in that jurisdiction. 
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One final area of technology, designed to assist in 
supervising defendants in the community, is the devel- 
opment of field substance abuse testing equipment. 
Some examples include portable breathalyzer units, 
onsite drug testing equipment, and a number of dis- 
posable testing apparatus for both alcohol and drug 
use. These technologies assist officers in screening 
substance- abusing defendants and provide officers an 
opportunity to confront defendants with positive test 
results much more quickly than is possible using 
standard lab results. This allows officers to identify 
more quickly substance abuse and thus refer defen- 
dants to the proper treatment authorities. As the 
research has clearly demonstrated, responding to 
substance-abusing defendants quickly, either by get- 
ting successful treatment or having their release 
status revoked, will lessen the risk of criminal behav- 
ior or failure to appear while defendants are in the 
community. 


Managing Operations More Efficiently 


Database management systems enable pretrial 
services programs to capture and manage the vast 
amounts of data they receive regarding defendants. 
These systems are essentially software programs 
which can operate on a wide range of host computer 
configurations. These configurations include a stand- 
alone personal computer, a network configuration of 
personal computers and servers, a Unix-based system 
with a multi-user configuration, or a mainframe com- 
puter also with a multi-user configuration. Regardless 
of the hardware or software which is employed, the 
goal of such systems is to assist pretrial services 
agencies in managing the wealth of data which is 
created by the performance of the pretrial services 
function. 

The advantages of automating these data are nu- 
merous. First, is the ease with which the automated 
data can be accessed and retrieved in the event the 
defendant is arrested again or if another agency seeks 
information on a defendant who has been processed by 
the agency.’ Secondly, automated pretrial services sys- 
tems include the capability to produce reports on nu- 
merous topics which can assist the agency in better 
managing the wealth of data which it accumulates. 
Finally, automated systems allow for effective and 
equitable distribution of tasks among professional 
staff. 

Retrieval of this information from manual files is 
impractical for all but the smallest pretrial services 
organizations. By automating this information, a pre- 
trial services agency can access it in seconds, rather 
than the minutes, hours, or days it might take to 
access it from manual systems. In addition, an auto- 
mated system allows the information to be accessed 
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from any office within the jurisdiction of the agency; 
this is a significant improvement for state and Federal 
pretrial services organizations, since they frequently 
have numerous offices within that jurisdiction. 

Automated systems can quantify or structure the 
vast amounts of data into useful and manageable 
output reports. For example, the reduction of unnec- 
essary pretrial detention is an area of concern for most 
pretrial services organizations. Therefore, an auto- 
mated system could be designed to produce a list of 
defendants who are in pretrial detention, yet meet 
certain criteria which may indicate that a release 
package could be devised for them. These cases could 
be further investigated by pretrial services profession- 
als and possibly be recommended for release. The 
advantage of automation is that those cases with 
virtually no chance for release need not be reviewed, 
allowing pretrial services officers to focus on those 
borderline cases in which they are most likely to have 
an impact. This maximizes the limited resources of 
the agency and allows those defendants who are likely 
to appear and not commit new offenses to be identified 
and possibly released. 

Most pretrial service organizations, like other crimi- 
nal justice and government agencies, are operating 
under strict budgetary constraints and limited re- 
sources. In that type of environment it becomes even 
more crucial to assure that all of the limited profes- 
sional resources which are available are used properly 
and adequately. Overuse of some staff members could 
lead those individuals to burnout, while minimal use 
of other members of the staff is a luxury which cannot 
be justified with today’s budgetary restraints. Auto- 
mated systems allow pretrial services managers to 
monitor staff assignments quickly and ensure that 
work allocations are equitably distributed. 

There are a wide range of pretrial services databases 
currently in operation. Many agencies have devised 
their own systems, and several organizations have 
developed systems which they are making available 
for purchase by other pretrial services agencies. These 
range from systems designed to manage or track cases 
to systems designed to process cases. 

Case tracking systems are designed to meet basic 
data retrieval requirements and to assist in the man- 
agement and tracking of pretrial services cases, in- 
cluding investigations, hearings, conditions, and 
supervision. An example of this type of system is the 
Probation and Pretrial Services Automated Case 
Tracking System (PACTS). PACTS is a Unix-based 
system which is currently in operation in Federal 
pretrial services offices. The goals of PACTS are to 
track investigation and supervision cases and target 
important action dates, such as due dates for investi- 
gations and case review dates for supervision cases; to 
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provide an on-line index of investigation and supervi- 
sion cases for pretrial services and to replace the 
master card index in offices; to produce standard hard- 
copy reports, which will assist in managing an office 
on a day-to-day basis; to produce custom reports, 
which can be formulated by the PACTS technical sup- 
port person, to meet the data needs of the district 
beyond the capabilities of the standard reports; and to 
provide information about the district’s workload, a 
work unit’s workload—as the group of officers being 
supervised by a supervisor—or an individual officer’s 
workload. 

Other systems are designed to process cases and 
assist pretrial services organizations in handling ac- 
tual cases from initial interview through disposition. 
An example of this type of system is the Washington, 
D.C. Pretrial Services Agency System. The features of 
the D.C. Pretrial Services Agency System include 
processing the pretrial services report from interview 
through court hearings; issuance of letters to defen- 
dants advising them of court dates, bench warrants, 
address verifications, and supervision reporting no- 
tices; monitoring of supervision contacts; monitoring 
of urine test results; monitoring of curfew results; and 
the standard features associated with the tracking 
systems outlines above. 

Whether a particular pretrial services agency re- 
quires a tracking system, a processing system, or some 
combination of both systems is a decision which can 
only be made by the appropriate administrator in 
consultation with the people who will become the 
users of that system. Neither system is inherently 
more effective than the other; they are merely de- 
signed to meet different goals. The key to the success- 
ful development or adoption of an automated system 
for pretrial services agencies is recognizing what the 
agency needs the system to do. Once an organization 
is clear on what the system should do, it can more 
effectively analyze the alternatives and either design 
a system or purchase an existing system which will 
meet the predefined needs of the organization. 

Once an organization has a core system which meets 
the basic needs of the agency, there are still additional 
needs to consider, including such other activities as 
drug testing, electronic monitoring, and contracting 


for substance abuse services. These are ancillary func- 
tions which will need to be added to most basic sys- 
tems. This is especially relevant when purchasing an 
established system, since frequently there are addi- 
tional charges for these added features. 


Conclusions 


The technological advancements of the last 20 years 
have significantly and positively affected the delivery 
of pretrial services work. From electronic monitoring 
to cellular phones to improved database availability 
and access, the employment of technology in the field 
of pretrial services has benefited those administrators 
with the foresight to invest in the proper areas. 

While it is difficult to predict what the future will 
hold, it can be said with some certainty that advance- 
ments will be made, and those advancements will have 
applications which will serve the interests of pretrial 
services organizations. However, the most effective 
way for the new emerging technologies to have appli- 
cations in the field is for pretrial services professionals 
to be involved in the development of technologies 
which show promise. This will ensure that those 
technologies are developed with a full understanding 
of the role of pretrial services and that the final prod- 
ucts will more effectively meet legitimate goals of the 
field. 


NOTES 


‘Information about PRETRIAL+ was obtained from David 
Davies, administrator, Pretrial Services Division, Los Angeles 
County. 


*Demonstrated responsibility included established employment, 
paying rent, and similar factors which demonstrated the defen- 
dant’s financial responsibility. 


3Cadigan, “Electronic Monitoring in Federal Pretrial Release,” 
55 Federal Probation 29 (March 1991). 


‘Exact data for fiscal 1992 is of yet unavailable from the Admin- 
istrative Office of the United States Courts. 


Generally these telephone systems can provide both call out and 
receive call functions or just one of those functions depending on the 
needs of the user. 


Sof course, the agency must ensure that all confidentiality re- 
quirements are met prior to disclosure of any information gathered 
during a pretrial services investigation. 


The Federal Detention Crisis: 
Causes and Effects 


By DANIEL B. RYAN 


Chief, Program Services Branch 
Probation and Pretrial Services Division, Administrative Office of the United States Courts 


Introduction to the Crisis 


N THE year prior to the passage of the Bail 
Reform Act of 1984,’ the United States Marshals 
Service (USMS), the agency primarily responsi- 
ble for detention of pretrial and unsentenced defen- 
dants in the Federal criminal justice system, had an 
—_ e daily detainee population of approximately 
The agency budget for detention operations 
“ate that time period was $38.9 million.* During the 
same time period, United States pretrial services 
and probation offices were reporting that 2 percent 
of the 8,600 defendants they processed had been re- 
arrested while released and 1 percent had failed to 
appear in court.‘ 


It was against this backdrop that Congress passed 
the Bail Reform Act of 1984. The legislative history of 
the Act clearly states an intent to address such prob- 
lems as the need to consider community safety when 
setting release conditions, the need to permit pretrial 
detention of defendants to assure their appearance in 
court or the safety of the community, and the need to 
permit the temporary detention of persons who are 
arrested while on some form of conditional release (S. 
Rep. No. 98225, 98th Cong., 2nd Sess. 3(1983) (“Senate 
Report”], reprinted in 1984 U.S. Code Cong. and 
Admin. News 3182, 3192). The report goes on to state 
that: 


Many of the changes in the Bail Reform Act incorporated in this 
bill reflect the Committee’s determination that Federal bail laws 
must address the alarming problem of crimes committed by 
persons on release and must give the courts adequate authority 
to make release decisions that give appropriate recognition to the 
danger a person may pose to others if released. The adoption of 
these changes marks a significant departure from the basic 
philosophy of the Bail Reform Act (of 1966), which is that the sole 
purpose of bail laws must be to assure the appearance of the 
defendant at judicial proceedings. 


The Senate Report also expanded on the need to 
provide courts with the power to detain defendants 
when, in its criticism of the Bail Reform Act of 1966, 
it claimed that the existing statute failed to authorize 
judges to: 


. .deny release to those defendants who pose an especially grave 
risk to the safety of the community. If a court believes that a 
defendant poses such a danger, it faces a dilemma—either it can 
release the defendant prior to trial, despite these fears, or it can 
find a reason such as risk of flight, to detain the defendant 
(usually by imposing high money bond). In the Committee's view, 
it is intolerable that the law denies judges the tools to make 
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honest and appropriate decisions regarding the release of such 
defendants. (Senate Report at 5) 


While it seems obvious that Congress was clear 
regarding its legislative goal, the evidence seems to 
indicate the consequences of enactment were not well 
understood. That body was probably assisted in drop- 
ping the crystal ball by the United States Department 
of Justice, which in stating its views on bail reform told 
Congress: 


In our support of this legislation we have never asserted that 
pretrial detention would be appropriate for more than a small 
minority of federal defendants, and anticipate that enactment of 
this legislation would result in only a minor enlargement of the 
present number of persons subject to detention. 


With that assurance, the Bail Reform Act of 1984 
became law, with provisions to deal with: 


. a small but identifiable group of particularly dangerous 
defendants as to whom neither the imposition of stringent release 
conditions nor the prospect of revocation of release can reason- 
ably assure the safety of the community or other persons. It is 
with respect to this limited group of offenders that the courts 
must be given the power to deny release pending trial. (Emphasis 
added)(Senate Report at 6-7) 


Five years after the Bail Reform Act became law, the 
Judicial Conference of the United States Committee 
on Criminal Law and Probation Administration rec- 
ommended that the Conference adopt the following 
resolution and transmit it to the Congress: 


Upon reviewing the current and projected number of persons in 
custody awaiting trial in the federal court and the problems the 
Bureau of Prisons and U.S. Marshals Service have in housing 
these prisoners reasonably near the place of trial, the Judicial 
Conference believes that there is a national pretrial detention 
crisis which is severely straining efficiency and effectiveness of the 
federal court system. For example, prisoners detained in the 
Eastern District of Pennsylvania (Philadelphia) are housed in 
Petersburg, Virginia, and prisoners detained throughout most of 
New England are housed in Otisville, New York. Hearings and 
trials are delayed or scheduled to fit the availability of defendants 
rather than the orderly process of the court. Prisoners remanded 
to the custody of the U.S. Marshals by the court have a constitu- 
tional right to have legal representation, but are housed in areas 
remote from the courts. In addition, prosecutors, pretrial services 
and probation officers, investigators, and other parties in the 
criminal justice system require access to prisoners. The Confer- 
ence implores the Congress of the United States to provide 
adequate funding to the Bureau of Prisons, U.S. Marshals Service 
and U.S. pretrial services officers to provide for adequate custody 
and supervision of pretrial detainees. In addition, it encourages 
the support of the development of alternatives to incarceration 
for some offenders, such as community supervision, house arrest, 
electronic monitoring, etc., which can help to reduce the increase 
in the pretrial detention population and allow space for those 
whom the courts have no choice but to confine. The development 
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of community based correctional centers offers additional 

methods for providing alternatives to the current pretrial de- 

tention crisis. In addition, broader experimentation with reme- 
dies such as video access to prisoners at remote facilities by 
attorneys and other court officers is desirable. The Judicial 

Conference encourages the support of the federal agencies re- 

sponsible for the custody of pretrial detainees in the develop- 

ment of resources, the development of alternatives to relieve the 
crisis, and providing the funding necessary to accomplish the 
task. (Emphasis added) 

The Judicial Conference adopted the resolution on 
what it termed the “Pretrial Detention Crisis” at its 
meeting in March 1990.’ The remainder of this arti- 
cle will focus on the several changes in law and 
policy that brought about this crisis in detention and 
the impact of the crisis on the Federal criminal 
justice system. 


Behind the Statistics—The Strange Journey 
of Defendant X 


The situation which had prompted the Judicial Con- 
ference resolution still had not abated the following 
year. In fact, circumstances were such in the Eastern 
and Southern Districts of New York that Leonard F. 
Joy, chief of operations for the Federal Defender Serv- 
ices Unit of the Legal Aid Society, wrote that, “In the 
past several weeks, the situation which was abysmal 
at best, has deteriorated even further.” 

Mr. Joy related the travels of one defendant who was 
described as a “garden variety, typical legal aid client.” 
Following his arrest in New York in August 1991, the 
individual was initially held at the Metropolitan Com- 
munity Correctional Center in Manhattan (MCC-NY) 
and moved to the Federal Correctional Institution at 
Otisville. Because of overcrowded conditions in both 
locations the defendant was then transported to the 
county jail in Webb County, Texas, for 5 weeks from 
whence he was conveyed to the Federal Correctional 
Institution at E] Reno, Oklahoma, where he visited for 
a fortnight. On November 11, 1991, he was returned 
to MCC-NY for his second court appearance.” 

Mr. Joy likened the status of this defendant to that 
of many other Legal Aid clients in detention when he 
stated that: 

Many of our clients are being bounced around like ping pong 

balls between institutions. They are awakened in the middle of 

the night in preparation for a trip to court and when they arrive 
they are exhausted and have difficulty concentrating. More than 
one District Judge has commented on the sorry, exhausted 
condition some of the incarcerated defendants are in. The clients 


who have not yet had detention hearings often are kept for days 
with little or no hygiene and inadequate sleep and food.!° 


Mr. Joy concluded, “The simple fact is that the 
system has broken down. Defense counsel are unable 
to operate under the present system and still provide 
constitutional representation for their clients. Reme- 


dial action can and should be taken as soon as possi- 
ble. 


What Happened?—The Boom in Detention 


As previously stated, in fiscal year 1984, the average 
daily Federal detainee population was slightly over 
5,000." In fiscal year 1989 (the year that the Judicial 
Conference sent the aforementioned resolution on the 
“Pretrial Detention Crisis” to Congress) that number 
rose to 11,740 per day and the budget for prisoner 
detention costs increased from $38.9 million in FY 84 
to $110.6 million. 

While these increases were occurring, their impact 
went far beyond the obvious. USMS claims as an 
important part of its mission the production of de- 
tained defendants for Federal criminal proceedings. 
To perform this duty the agency must provide for the 
custody, care, and transportation of detainees. Be- 
cause of a number of factors which will be discussed 
subsequently, USMS was unable to keep up with the 
detention boom between 1984 and 1989 in a manner 
which allowed it to acquire jail space within a reason- 
able commuting distance of the Federal courts. The 
United States Department of Justice defines reason- 
able commuting distance as “a 30 minute drive time, 
one way, from a local county jail to the Federal court 
city.” 

During the period 1984-89, Federal district courts 
were located in approximately 250 cities, each requir- 
ing detention space. In those locations with small 
detainee populations, USMS traditionally contracted 
for jail space with county or local institutions, and 
cities with large numbers of detainees were serviced 
by Federal Bureau of Prisons (BOP) detention centers. 
Although the stated primary mission of BOP is “to 
carry out the judgments of the Federal Courts for 
Federal offenders sentenced to imprisonment,” the 
growth in detention from 1984 to 1989 made it neces- 
sary for USMS to rely heavily on BOP to house its 
prisoners; in 1989, 4,193 of the average daily USMS 
population of 11,740 prisoners were held in BOP facili- 
ties. 

Dealing with the rapid expansion of pretrial confine- 
ment was not merely a matter of acquiring the neces- 
sary funding. Jail space was simply not available in 
many of the districts, especially in the more populous 
areas, and as a result USMS found itself having to 
house prisoners in localities distant from the courts in 
which they were being tried. 

Following the aforementioned Judicial Conference 
resolution on the detention crisis, the Conference’s 
Committee on Criminal Law and Probation Admini- 
stration requested that the Probation Division of the 
Administrative Office of the United States Courts 
prepare a report which would identify in detail the 
problems resulting from the crisis.’° In attempting to 
ascertain the impact of pretrial detention on the courts 
and their related agencies, the Probation Division 
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conducted a survey of the chief probation and pretrial 
services officers in the Federal districts. Each chief 
was questioned regarding the influence of the deten- 
tion situation on court operations. They were also 
asked to solicit the views of other individuals, includ- 
ing members of USMS, judicial officers, and defense 
attorneys, on the issue. 

Eighty-eight of the 93 Federal districts responded, 
and 76 percent of the respondents stated that pretrial 
incarceration was responsible for a number of opera- 
tional problems in their jurisdictions; 42 (47 percent) 
believed that the problems seriously hampered the 
management of the courts.”® 


Problem Areas Identified by the Survey 


United States Marshals Service. The marshals 
reported widespread difficulties such as increased over- 
time costs related to the need to transport defendants 
great distances from court to jails, additional time in 
court during detention hearings, and the necessity of 
making defendants available for additional interviews 
with pretrial services officers and defense lawyers to 
prepare for detention hearings.”” 

Pretrial Services Officers. These individuals 
pointed out that their ability to perform their statutorily 
mandated functions was hindered by their inaccessibil- 
ity to defendants who were incarcerated substantial 
distances from the courts. The extra time necessary for 
U.S. marshals to transport those defendants limited 
their availability for pretrial interviews in the court- 
house.”® 

Defense Attorneys. Members of the defense bar ob- 
served that the usual problems of preparing criminal 
cases for detainees were exacerbated in those jurisdic- 
tions where their clients were held in custody at a 
distance from the court. They further stated that the 
delays in their preparation time often impacted nega- 
tively on the ability of the courts to arrange their calen- 
dars.* An example of this situation occurred in the 
District of Massachusetts, where from November 1989 
through November 1990, overcrowded local jails made it 
necessary to house defendants in BOP facilities in Otis- 
ville, New York, and Danbury, Connecticut. Transporta- 
tion problems caused the marshals to detain individuals 
in the courthouse holding cells overnight on several 
occasions. The transportation problem became so severe 
that the court was limited to holding trials from 10 a.m. 
to 4 p.m., Tuesday through Friday.” 

Probation Officers. According to the probation 
officers who responded, they were often hampered in 
preparation of presentence reports because of the lim- 
ited access to defendants who were incarcerated in 
areas distant from the court.”” 

The conclusions of the report echoed what the Com- 
mittee had stated to the Judicial Conference 6 months 
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earlier: “The federal pretrial detention overcrowding 


problem is being experienced in every federal court 
district.” 


How Did It Happen?—The Long List 
of Contributors 


An analysis of the Federal detention crisis can serve 
as an excellent case study of the interdependence of 
the various entities of the Federal criminal justice 
system and the fact that none of them operates in a 
vacuum. In addition, because of the historical reliance 
by USMS on state and local facilities to provide space 
for detainees, at least one contributing factor may be 
seen to have cut across all jurisdictional lines. Simply 
put, the Federal detention crisis was the product of a 
number of legislative and policy changes which com- 
bined to put defendants in jail at a faster rate than the 
system could sensibly accommodate them. 


The Bail Reform Act of 1984 


As previously discussed, the legislation reflected the 
desire of Congress to grant authority to Federal judges 
to set conditions of pretrial release which would deal 
directly with the potential danger of defendants to the 
community and to empower judges to deny release to 
individuals for whom no conditions of release could 
reasonably assure community safety or appearance in 
court (Senate Report at 3). The legislative history makes 
it clear that Congress wanted to provide judges with the 
means to abandon the long-standing practice of achiev- 
ing sub rosa detention by the use of high money bonds 
(Senate Report at 10). 

As to what kinds of information would be sufficient to 
deny release, Congress stated its preference that resolu- 
tion of that issue should be left to the courts “acting on a 
case by case basis” (Senate Report at 19). Having said 
that, Congress went on to create two rebuttable pre- 
sumptions in the Act to cover the “circumstances under 
which a strong probability arises that no form of condi- 
tional release will be adequate” (Senate Report at 19). 
One presumption, which is seldom relied upon, relates 
to those cases where defendants who are currently 
charged with dangerous crimes have previously been 
convicted of offenses while free on bail.” 

The second presumption, which may be seen as the 
key to the detention crisis, is known as the “drug and 
firearm presumption.” The firearm element results 
when there is probable cause to believe a defendant 
used a gun in acrime of violence or in a drug trafficking 
offense as defined in 18 U.S.C. § 924(c).™ Because of 
the low incidence of such charges in the Federal courts, 
this section of the presumption is not thought to be a 
major factor in the detention problem. 

The “drug presumption” is another matter. Once 
there is a finding of probable cause that a defendant 
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has committed a drug crime under titles 21 or 46 of 
the U.S. Code which carry a 10-year or greater 
prison sentence, it is presumed that there are no 
conditions of release that will reasonably assure the 
appearance of the defendant or the safety of the 
community.” Courts have consistently held that the 
presumption places a burden on the defendant to 
show evidence that the presumption does not apply 
in his case.” Rebuttal of the presumption need not 
be accomplished by demonstrating a defendant’s in- 
nocence but rather by production of evidence that 
indicates he would not continue to commit drug 
crimes or fail to appear if released: marital status, 
family relationships, employment background, lack 
of criminal record.” If a defendant fails to produce 
rebuttal evidence, a number of courts have held that 
the presumption by itself supports a finding for 
detention based upon risk of flight or danger to the 
community.” Even if the defendant successfully re- 
buts the presumption, it still remains as a factor to 
be weighed in the detention decision.” 

It is understandable why Congress thought it desir- 
able to allow Federal judicial officers to deal with the 
need for pretrial detention directly rather than reli- 
ance on sub rosa detention practices. Evidence that 
judges needed statutory help in determining who 
should be detained was to the contrary at the time 
Congress was considering the passage of the Bail 
Reform Act. Data collected in 10 pilot pretrial services 
projects in the years 1975-78 revealed that 3.5 per- 
cent of 11,949 defendants were charged with felonies 
while on pretrial release and 4.8 percent failed to 
appear in court.” In the introduction to this article it 
was noted that the rearrest rate was 2 percent and 
the failure to appear rate was 1 percent for the 8,600 
released defendants processed by Federal pretrial 
services units in 1984.” 


The data indicate that even with their hands tied 
behind their backs by the Bail Reform Act of 1966, 
Federal judges and magistrates had done a credible 
job of keeping bail violators off the streets. Congress 
did not take notice of the information that was avail- 
able from the Federal courts and instead fashioned 
legislation based on data gathered from state and local 
jurisdictions. Indeed, the studies Congress relied upon 
cited pretrial rearrest rates of between 13 percent and 
16 percent, several times higher than the rates in the 
Federal courts (Senate Report at 6). 


The War on Drugs 


Despite the “drug presumption” and the fact that 
most drug violation penalties after 1984 carried the 
requisite 10-year maximum to trigger the presump- 
tion, the actual number of defendants charged with 
drug offenses was small enough that Congress could 


feel confident that the presumption would deal with 
only “a small but identifiable group of potentially 
dangerous defendants”(Senate Report at 6). In 1984 
the criminal charges were filed against 49,765 defen- 
dants in the Federal district courts; of that number 
11,854 or 24 percent were charged with drug offenses. 
By 1986 drug charges were brought against 15,762 or 
28 percent of the 55,886 defendants in Federal district 
courts. Finally, in 1989, 36 percent of the 60,303 Fed- 
eral defendants were charged with drug offenses. 
The increase in the number and percentage of 
defendants charged with drug crimes can be directly 
attributed to two pieces of legislation: the Anti-Drug 
Abuse Act of 1986 and the Anti-Drug Abuse Act of 
1988.*°* These laws established new Federal drug 
enforcement initiatives in the areas of customs en- 
forcement and transportation safety. Penalties for 
most drug offenses were increased and mandatory 
minimum penalties were added. New money laun- 
dering provisions criminalized dealings with the 
proceeds of drug-related activities. Most signifi- 
cantly, greatly enhanced resources were provided to 
the Department of Justice for drug prosecutions.” 


As the “War on Drugs” was waged, the greater 
length of sentences and sudden increase in investi- 
gations and prosecutional resources made the Fed- 
eral court system a more attractive battlefield for 
“get tough” strategists and tacticians alike. One 
effect of these policy changes was to increase greatly 
the number of individuals who were subject to the 
presumption for detention. As figure 1 suggests, as 
the “War on Drugs” escalated so did the number of 
defendants who were ordered detained by the Fed- 
eral courts.” 


Not only were the types of charges changing in the 
Federal courts during the time period, but so were 
the types of defendants. The year that the Judicial 
Conference drafted the detention crisis resolution, 
defendants were: more likely to have been pre- 
viously convicted of a drug or violence charge; more 
likely to be under 25 years of age; less likely to be 
United States citizens; less likely to have a high 
school diploma; less likely to be employed; more 
likely to have lived less than 1 month in the district 
of arrest; and less likely to be contributing to house- 
hold expenses than in 1986-87.” 


In short, from 1986-87 through June 1990, crimi- 
nal defendants were more likely to come under the 
“drug presumption” but were less likely to possess 
the type of characteristics necessary to rebut the 
presumption.” This is reflected in the fact that 
during the same time period the rate of detention 
in those cases where a detention hearing was held 
increased from 70 percent to 74 percent,”’ while the 
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rates of failure to appear and rearrest never rose 
above 3 percent.* 


Other Contributors 


What follows is a list of other factors that served to 
fill up available detention facilities faster than new 
ones could be provided. 

Temporary Detention to permit revocation of re- 
lease, deportation, or exclusion (18 U.S.C. § 3142 (d)). 
This provision of the Bail Reform Act was created to 
permit immigration officials or courts of other juris- 
dictions to assert their authority over a defendant if 
he or she is, at the time of the current offense, on 
parole, probation, pretrial release, or is an illegal 
alien. If defendants fall into one of those categories, 
and pose a risk of flight or danger to the community, 
the court must detain them for up to 10 days in order 
to permit the other jurisdiction (Federal, state, or 
local) to act. Following the 10-day period, the court 
then orders release or detention. 

Continuances of 3 or 5 Days (18 U.S.C. § 3142(f). 
The continuances are allowed to permit counsel (3 
days for the Government, 5 day for the defense) to 
prepare for detention hearings. Pending the hearing, 
the defendant is held in custody. Since not all hearings 
result in detention in some districts these continu- 
ances exacerbate overcrowding problems. For exam- 
ple, in the 12-month period ending June 30, 1990, the 
pretrial services office for the District of California 
Northern activated 593 cases. The Government made 
motions for detention in 429 of those cases, and 3142(f) 
continuances were granted in 137 cases; 57 percent of 
the motions for detention were granted in those cases 
following the continuances.” 

Financial Conditions of Release. Although the 
legislative history of the Bail Reform Act acknow- 
ledged that “concern about the potential for such abuse 
does exist” regarding the continued use of financial 
conditions to achieve detention, the legislation re- 
tained those conditions (Senate Report at 15). As a 
result, in addition to those defendants held by explicit 
rulings for detention, a substantial number of defen- 
dants remained in custody because of their inability to 
meet financial conditions of release. For example in 
the 12-month period ending June 30, 1990, 3,880 of 
the 46,102 defendants (8.4 percent) processed by pre- 
trial services units were unable to secure their release 
(following their initial appearance) for that reason.” 

Mandatory Minimum Sentences and Federal 
Sentencing Guidelines. Legislation creating man- 
datory minimum sentences was a feature of the Anti- 
Drug Abuse Acts of 1986 and 1988. The purpose of such 
legislation was to ensure that individuals primarily 
convicted of drug and weapons charges would receive 
substantially long prison sentences. The Sentencing 
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Reform Act of 1984 had as its goals the reduction of 
unwarranted disparity in sentencing, the increased 
certainty and uniformity of punishment and the cor- 
rection of “past patterns of undue leniency for certain 
categories of serious offenses.“’ One study that at- 
tempted to analyze the impact of these changes on 
prison sentences was undertaken by the United States 
Sentencing Commission.” The study looked at four 
“interventions” that occurred between July 1984 and 
June 1990: the Anti-Drug Abuse Act of 1986; guideline 
implementation; the United States Supreme Court 
ruling that upheld the constitutionality of the guide- 
lines (Mistretta v. United States, 488 U.S. 361 (1989)); 
and the Anti-Drug Abuse Act of 1988. One finding of 
the study was that “all interventions except the Anti- 
Drug Abuse Act of 1988 produced significant positive 
impacts on the number of cases sentenced to prison.” 
From July 1984 through June 1990, the proportion of 
cases sentenced to prison rose from 54 percent to 65 
percent.’ In addition, the report states that mean 
sentence length increased from 24 to 46 months during 
the time of the study and that “[t]hese increases in the 
average term of imprisonment reflect statistically sig- 
nificant impacts of three major interventions—the 
Anti-Drug Abuse Act of 1986, the initial implementa- 
tion of the guidelines, and the Mistretta decisions.”“ 
Obviously this growth in the number and length of 
Federal prison sentences further reduced the number 
of potential bed spaces for pretrial detainees. 

Another area where sentencing legislation may have 
had an impact on the detention crisis was the in- 
creased length of time for case processing that oc- 
curred after the implementation of the guidelines. The 
United States General Accounting Office (GAO), in a 
1992 report, stated that data showed a “link between 
guidelines implementation and increases in case proc- 
essing time frames.” GAO based its finding on the fact 
that the median number of months from case filing to 
disposition for Federal defendants increased from 3.2 
months to 4.5 months between June 1986 and June 
1990.*° The report does not distinguish between de- 
tained and released defendants; however, if the in- 
creased time for case processing rose at a rate similar 
to the overall pattern, the result would have been a 30 
percent increase in the length of pretrial detention 
during the period of the study. The system was being 
overburdened by an increasing number of defendants 
who were taking up limited space for longer periods of 
time. 


Immigration and Naturalization Service De- 
tention. The Immigration and Naturalization Service 
(INS) has authority to arrest and take into custody 
anyone who is believed to be in the United States 
illegally. A decision to detain is based upon the poten- 
tial danger the alien presents to the community or the 
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likelihood that he or she will abscond. Like USMS, INS 
must rely in part on contractual agreements with state 
and local jurisdictions to provide jail space for indi- 
viduals pending deportation or exclusion proceed- 
ings.“ In the time period 1986 through 1990, the 
average length of detention for individuals in INS 
detention increased from 10.5 days to 22.9 days— 
another instance in which limited facilities were filled 
for longer periods of time, thus reducing jail space for 
criminal defendants.” [NS attributes this increase to 
adverse political and economic conditions which 
caused more aliens to seek admission and political 
asylum during the years 1986 to 1990. Those condi- 
tions coupled with various court decisions were 
thought to result in lengthier periods of detention.” 


Decreased Local Jail Space. The historical reli- 
ance of USMS on local jurisdictions for detention 
space was based upon the theory that the practice is 
more cost effective than the construction and opera- 
tion of Federal institutions. Unfortunately, the prac- 
tice left USMS vulnerable to competing budgetary 
priorities within local jurisdictions. This was reflected 
by the fact that in the period 1981-91 the number of 
jails under contract to USMS which were under court 
order for substandard conditions increased from 75 to 
240. At the same time the number of jails which 
terminated or limited jail space for Federal prisoners 
grew from 146 to 640.” 


The Post Resolution Jailhouse Blues 


Following the Judicial Conference resolution in 
1990, the crisis escalated. One change in the Bail 
Reform Act which further contributed to the problem 
became law in November of that year. Despite a tradi- 
tion in the Federal courts that allowed most defen- 
dants who had been released while in pretrial status 
to remain at liberty while awaiting imposition or exe- 
cution of sentence, Congress amended 18 U.S.C § 3143 
with regard to defendants convicted of crimes of vio- 
lence and drug offenses with maximum sentences of 
10 years or more.” Following the amendments, such 
a defendant has to show by clear and convincing evi- 
dence that he or she is not likely to flee or pose a danger 
to the community and that there is a substantial 
likelihood that a motion for acquittal or new trial will 
be granted; or the prosecutor has recommended that 
no sentence of imprisonment be imposed. In the jargon 
of many district courts this is known as the “manda- 
tory detention law,” although Congress did provide in 
18 U.S.C. § 3145(c) that a defendant falling under § 3143 
could be released “if it is clearly shown that there are 
exceptional reasons why such a person’s detention 
would not be appropriate.” Congress was silent on 
what the exceptional reasons might be. 


It is worth noting that for the 12-month period 
ending June 1990, of the 25,466 released defendants 
processed by pretrial services, the violation rate (fel- 
ony and misdemeanor arrests, failures to appear, and 
all technical violations) was 5 percent for those defen- 
dants awaiting imposition of sentence. Only 168 de- 
fendants committed any type of violation pending 
appeal or voluntary surrender.” 


Once again, evidence of existing conditions in the 
Federal courts did not seem to support the need for the 
legislative change. Actually an understated argument 
can be made that, given the low violation rates and the 
problems created by overcrowding, the 1990 amend- 
ments were not responsive to the Judicial Conference 
resolution. Detention rates continued to climb at an 
astonishing rate while the attendant consequences 
multiplied. In 1991 the average daily detainee popu- 
lation grew to 16,168. 


As depicted in figure 2, detention took another leap 
upward in 1992 (21 percent) and as expected USMS 
and BOP had to resort to more extreme measures to 
provide custody of defendants.” 


By 1992, USMS’s reliance on BOP to provide deten- 
tion facilities had continued to grow; 7,142 of the 
19,617 defendants (36 percent) in USMS’s average 
daily prisoner population were held by BOP.® While 
the crisis was taking place BOP was forced to abandon 
its policy of limiting its involvement with detainees 
except in the largest cities. Presently that agency 
operates six Federal detention centers and 14 deten- 
tion units at other BOP facilities. Currently under 
construction are three more Federal detention cen- 
ters, and funding has been provided for an additional 
five detention centers and eight more detention units 
throughout the country.” 


Despite the increase in BOP detention facilities, 
USMS continued to face new challenges to carry out 
the function of producing Federal detainees for judi- 
cial proceedings in 1992. Examples of some of those 
challenges were as follows. 


« District of Arizona - Local facilities were so over- 
crowded that deputy U.S. marshals had to trans- 
port prisoners weekly to Torrence, New Mexico, 
475 miles from Phoenix. 


« District of Eastern California - Deputies had to 
transport prisoners up to 100 miles to jails in 
Alameda County on a regular basis. This resulted 
in deputies working many hours of overtime. 


« District of Northern Illinois - Overcrowding in the 
MCC and the two local facilities has created the 
need to hold individuals in the United States Peni- 
tentiary at Terre Haute, Indiana, 175 miles from 
Chicago. 
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FIGURE 1. GROWTH OF PRETRIAL DETENTION 


FIGURE 2. USMS AVERAGE DAILY PRISONER POPULATION 
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¢ District of Central California - The MCC in Los 
Angeles operated at 146 percent of its capacity in 
1992. Local contract facilities were also above ca- 
pacity, resulting in defendants being housed in 
Bakersfield, 200 miles away. 


District of Eastern Missouri - Lack of local jail 
space meant that defendants were transported on 
a regular basis to Massac County, Illinois, which 
is 200 miles from St. Louis. 


District of Minnesota - Local detention facilities 
were termed severely overcrowded by USMS, 
making it necessary to transport individuals to 
jails in Minnesota which were 12 miles from Min- 
neapolis and others in North Dakota which were a 
7-hour drive distance. 


District of Southern New York - USMS had to 
utilize BOP facilities in Otisville, New York; Dan- 
bury, Connecticut; and Alderson, West Virginia. 
Female detainees were held in Oklahoma City, 
convicted but unsentenced prisoners in Grand 
Rapids, Michigan, and sentenced but predesig- 
nated offenders in Webb County, Texas.® 


District of Hawaii - Because of a Federal court 
order which capped the population ceiling in state 
institutions, the Hawaii Department of Safety or- 
dered the removal of all USMS prisoners above the 
previously agreed number of 50. In 1992, an aver- 
age of over 100 of these defendants per day were 
housed in the Santa Rita Detention Facility in 
Alameda County, California, and were transported 
to and from Hawaii for their court appearances 
each week. This arrangement was projected to cost 
$5.5 million in 1993.° 


Looking Ahead—The Continuing Crisis 


The Federal detention crisis was, and continues to 
be, the product of a number of changes that took place 
at all levels of the criminal justice system and the 
three branches of Government. Some of the elements 
of the crisis were predictable in their results (the “War 
on Drugs”) others were not (shrinking numbers of local 
jails, increasing numbers of aliens seeking asylum). 
What has been noticeably absent while the crisis was 
continuing was any type of systematic analysis of the 
situation. The various agencies charged with deten- 
tion have issued reports and hold regular meetings 
about the problem among themselves. The Judicial 
Conference warned Congress of the deleterious effect 
the crisis was having on the ability of the Federal 
courts to dispense justice effectively and efficiently. In 
some areas of the country members of the Federal 
judiciary, prosecutors, USMS personnel, and defense 
counsel have established ad hoc committees to exam- 


ine the situation. Obviously these scattered efforts do 
not add up to a coherent plan based upon the input of 
all relevant parties. 

During the crisis the national policy seems to have been 
for the Department of Justice to request funds for addi- 
tional construction of Federal detention space and for 
Congress to respond favorably to those requests; however, 
it may be time for that policy to be scrutinized. Apparently 
the Department of Justice may have come to this realiza- 
tion itself. In its plan for dealing with the issue of detention 
from 1993 through 1997 it stated that “the recommended 
solution to this detention crisis entails considerable ex- 
pense. ...” Through 1997 the plan recommends a total need 
for an additional $640 million to provide for the construc- 
tion or guarantee of detention space.” The report goes on 
to acknowledge that the resources requested do not reflect 
daily operational costs and that “funding constraints may 
prevent funding these recommendations.” Even those 
funding levels may not be enough to resolve the problem. 
USMS based its request on a 12 percent average annual 
growth rate in detention while stating that it is feasible 
that the 17 percent rate of increase that started in 1984 
may continue through 1997. A request level based on the 
higher rate (even if likely) was rejected as being “unrea- 
sonable in this austere budget climate.” The report con- 
cludes that if the post-1984 historical rate increase 
continues the daily USMS prisoner population would 
approach 41,500 (up from 5,000 in 1984) and that “[iJf 
adequate bedspace to detain thousands of potentially 
dangerous prisoners is not acquired, public safety and the 
Federal Criminal Justice System itself could be threat- 
ened.” 

There is no doubt that there has been a radical 
change in the type of defendants entering the Federal 
criminal justice system since the early 1980's. Simi- 
larly, there is no doubt that a number of those defen- 
dants would pose a substantial risk of failure to appear 
in court or danger to the community if released prior 
to final disposition or execution of sentence. Neverthe- 
less, if for no other reason than fiscal exigency it is 
argued here that it is time for the three branches of 
the Federal Government to reexamine the laws and 
policies that contributed directly to what is widely 
acknowledged as the detention crisis. 

What is proposed is a conference that would bring 
together representatives of the executive, legislative, 
and judicial branches of the Federal Government and 
relevant state and local agencies. A conference of the 
type proposed has precedents: in 1964 the Department 
of Justice and the Vera Institute of Justice co-sponsored 
a National Conference on Bail and Criminal Justice 
that examined a number of issues similar to those 
raised in this article. It is suggested that such a 
conference should attempt to begin a national dialogue 
around the following questions: 
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1. Are the conditions that brought about the crisis 
likely to continue? 


2. Is it necessary to spend over $600 million for new 
jail construction to maintain the 2 percent failure 
to appear rate and 3 percent rearrest rate of 
Federal defendants in 1992? 


3. Given the potential costs for construction and jail 
operations, from a policy standpoint, what are 
acceptable levels of violation rates? 


4. Have alternatives to detention been adequately 
explored or funded? For example, the FY 1993 
appropriation for support of prisoners was 
$268.4 million,” while the Federal judiciary’s 
appropriation for alternatives to detention was 
$7.6 million. The former represented a $35 mil- 
lion increase over FY 92, the latter a $1.6 million 
decrease. 


5. Must all detainees be kept in conditions of maxi- 
mum security or are less costly types of custodial 
facilities appropriate for certain types of defen- 
dants? 


The question listed above are just some of those that 
should be examined if the Federal criminal justice 
system is to begin dealing rationally with the deten- 
tion crisis. It appears that the alternative, which has 
been to spend increasing amounts of money on the 
problem without necessary analysis, may no longer be 
seen as a viable solution. 
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Pretrial Services Federal-Style: 
Four Commentaries* 


Pretrial Services: The First Step in 
the Correctional Process 


By JOHN W. BYRD 


Chief United States Pretrial Services Officer 
Western District of Texas 


The emergence and expansion of pretrial services at 
the Federal level over the past 10 years have paral- 
leled the explosive growth of the entire correctional 
system. The social and political forces that have 
brought about the present philosophy of “punishment 
and deterrence through incarceration” have altered 
not only Federal but many state laws regarding sen- 
tencing and have provided much greater certainty of 
incarceration upon conviction for virtually all offenses. 
The same forces led to congressional passage of the 
Bail Reform Act and, along with a surge in drug 
prosecutions, have resulted in a large increase in the 
detention of defendants in the Federal system. While 
some would argue the long-term effectiveness of these 
principles, it is obvious that for whatever period of 
time that they remain politically expedient, they will 
continue. The end of that period does not yet appear 
in sight. 

While the most obvious result of this philosophical 
direction has been a huge increase in prison and de- 
tention facility construction and population, perhaps 
more fundamentally the corrections field has felt it 
necessary to redefine its mission as one of public 
protection rather than rehabilitation of the offender. 
While doing so may be politically correct and a neces- 
sary repudiation of the prior fuzzy and naive concept 
of rehabilitation, it has tended to lose sight of the 
importance of the role of individual responsibility in 
changing or “correcting” deviant behavior. While no 
corrections professional can disagree with the deten- 
tion and incarceration of violent or career offenders, 
many question the wisdom and cost of continuing to 
warehouse large numbers of nonviolent offenders. If 
corrections philosophy and practice are to evolve to a 
standard that focuses on the ability and necessity of 
changing the behavior of nonviolent and situational 
offenders, as well as identifying and isolating violent 
and predatory criminals, such standard will specify 
the vital role that pretrial services must play in this 
process. 

Our criminal justice system treats each individual 
charged with an offense as two separate people; first, 


*Federal Probation invited several United States pretrial 
services officers to write short commentaries about some 
aspect of their work. 
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as a presumed-to-be-innocent “defendant” and, if later 
convicted, as an “offender.” Most would agree that 
maintaining this vital distinction is the essence of our 
system of justice. We have created very different rights 
and rules that apply to each status and have estab- 
lished different parts of the system that handle the 
individual at each stage. Indeed, it was as much for 
this reason as any other that Congress created pretrial 
services. However, in giving life to the spirit of the Bail 
Reform Act by creating pretrial services in each Fed- 
eral judicial district, Congress clearly intended that 
this function not be performed in a vacuum. Informa- 
tion obtained in the course of performing pretrial 
services functions can be shared, among others, with 
contract treatment service providers and probation 
officers in compiling presentence reports. In addition 
to recommending whether or not a defendant should 
be released or detained, the pretrial services officer 
can provide supervision, operate or contract for half- 
way houses, substance abuse, or counseling services, 
as well as assist with necessary employment, medical, 
legal, or social services. 

Clearly, with the advent of pretrial services, a new 
and unique model of community corrections has 
emerged in the Federal system. Neither the statutory 
mandate nor the mission of pretrial services isolate it 
from the correctional process. The assessment of the 
risks of nonappearance and danger to the community 
posed by a defendant and the determination of appro- 
priate conditions of release by a pretrial services offi- 
cer utilize and evaluate the same factors that are 
scrutinized later in the correctional continuum. 
Whether the evaluation is to determine appropriate 
sentencing guideline application, institutional desig- 
nation and security classification, furlough status, 
community placement, or community supervision, the 
same information from the same sources is utilized. 

Few would disagree that if the corrections system is 
to be successful in providing the appropriate circum- 
stances that allow a defendant to change his or her 
behavior, the earlier in the process this assistance is 
provided, the greater the chance of success. Prior to 
the emergence of pretrial services it was rare that any 
attempt to deal with issues such as substance abuse, 
employment, and mental health would be made prior 
to sentencing. Frequently the sentencing act and 
either the penal institution or the probation supervi- 
sion that followed was the first attempt made to pro- 
vide the defendant the appropriately structured 
environment. The common interval of several months 
from arrest to sentence often severely diluted any 
potential favorable impact. The early intervention by 
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pretrial services, including such elements as drug 
testing, psychological evaluation, halfway house 
placement, and employment referral, shortly follow- 
ing arrest can be very important in effecting positive 
changes in the life of the defendant, while at the same 
time addressing in a positive manner the potential 
areas of danger the defendant may pose to the commu- 
nity. The responsiveness of the defendant to pretrial 
services supervision and his or her adherence to the 
conditions of release imposed by the court are often 
prime predictors of the later success or failure of 
correctional programming. 

If pretrial services is to fulfill its role as the impor- 
tant first step in the corrections continuum, several 
things must happen. First, the corrections system 
must look to the work of pretrial services with individ- 
ual defendants as the first level of a building process 
to which all correctional components must contribute. 
Secondly, and perhaps more importantly, the pretrial 
services discipline must view itself as a full-fledged, 
yet unique, member of the corrections system. Pretrial 
services must maintain the delicate balance that de- 
votes its work to providing public safety while preserv- 
ing the constitutional rights of those individuals 
charged with criminal offenses and still presumed to 
be innocent. No segment of the criminal justice system 
plays a more challenging or exciting role. 

What can the future hold for pretrial services? If the 
budgets of the future continue to shrink we will be 
forced to provide less expensive and yet more effective 
corrections programs at all levels. It is not inconceiv- 
able that the role of pretrial services could expand to 
include many of the detention functions now managed 
by the United States marshal at the Federal level. In 
such an arrangement, the movement of a defendant 
from one level of supervision or custody to another 
would be an administrative rather than a judicial 
decision. Presently an offender sentenced to the Bu- 
reau of Prisons is classified and placed in the appro- 
priate custody level, which may change many times 
during the full period of the sentence and may even 
include unsupervised time in the community. With the 
type of administrative authority granted to the Bu- 
reau of Prisons, the comprehensive pretrial services 
system of the future could provide effective public 
safety through the proper combination of detention, 
treatment, and supervision. 

We can predict that at some future point society will 
realize that virtually all offenders sentenced to prison 
yesterday, today, and tomorrow are eventually re- 
turned to the community. With that realization will 
come the question: “What did the corrections system 
do with each of these individuals to prepare them for 
their return among us?” The corrections system that 
will be able to respond effectively by demonstrating 


long-term public safety and broken cycles of criminal 
conduct will be one that begins the process with a 
strong and professional pretrial services component. 


The Growing Professionalism of 
Pretrial Services Personnel 


By THOMAS A. HENRY, PH.D. 


Supervising United States Pretrial Services Officer 
District of New Jersey 


Professional behavior is characterized by a defined 
response pattern to organizational needs, based on a 
specific orientation toward clients, colleagues, the pro- 
fession, authority, and knowledge. With almost all 
professionals this orientation tends to come in conflict 
with the bureaucratic organizations in which the pro- 
fessionals ply their trade, whether teachers within 
schools, physicians within hospitals, or lawyers within 
business. Community-based correctional profession- 
als have faced the same endemic conflict. The newest 
personnel within community-based corrections in the 
Federal System are pretrial services officers. 

During the short history of pretrial services agencies 
a great deal has changed. The mid-seventies saw the 
birth of a new type of community-based corrections 
operation within the Federal system, and—as with all 
new organizations—its birth was painful. The system 
and the personnel were criticized both from the inside 
and from the outside. From the outside, prosecutors 
saw an invasion of their domain, defenders saw an- 
other arm of the prosector in place, and judicial offi- 
cers, although recognizing the need for their own 
independent source of information, felt unsure of this 
new input. From the inside, probation personnel felt 
threatened by a new organization equal to their own; 
probation’s own professional organization both lobbied 
and testified that pretrial services agencies were an 
unnecessary operation and that the functions could be 
handled by probation itself given the scant resources 
available. 

What has happened in this short span of 18 years 
that has professionalized the role of pretrial person- 
nel? One, the older players in the system have retired, 
moved on, or taken senior responsibilities. Two, the 
agencies and the personnel themselves have more 
clearly defined in action their roles and their expertise 
which were, at best, nebulous and unclear in the 
mid-seventies. Initially, there was a sense of unbelong- 
ing as a result of the legislation that created them 
within a competitive framework in which it would 
later be decided whether pretrial services would oper- 
ate independently or as a part of the probation office. 
Three, there was growing recognition of the specific 
knowledge base of the professionals in the ranks of 
pretrial services as these professionals grew more 
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comfortable in their roles and more clearly defined 
those activities that constituted the role of a pretrial 
services officer. The only model and knowledge base 
that many of the new personnel brought to pretrial 
services was their education in criminal justice and 
their experiences as probation officers. By increased 
training and on-the-job experience in the role of pre- 
trial services officer, the body of knowledge grew and 
the expertise and authority increased among the per- 
sonnel. 

Other operational issues affected these changes: 
Preventive detention came into being; jails were over- 
crowded; sentencing guidelines came into existence; 
the long-held medical model followed by probation and 
adopted by pretrial in its infancy was giving way to the 
justice model; initial statistics that showed a growth 
in detention gave way to more realistic projections as 
new data were collected; judicial officers began to rely 
on the new-found information provided to them for 
their decisionmaking; and pretrial services officers 
themselves began to feel comfortable in their role 
within the process. 

The above factors did not necessarily change the 
bureaucratic intransigence within the system, but 
that was to be expected. Some districts continue to 
fight for their share of scarce resources. Some districts 
continue not to take advantage of the role of pretrial 
services, while others welcome its presence. Officers 
have become pro-active in their quest to seek alterna- 
tives to detention, have recommended and assumed 
supervision of more and more stringent bail conditions 
to alleviate overcrowding in detention facilities, and 
have more clearly defined their roles as both the 
providers of safety for the community and the respon- 
sible party to return defendants to court. 

As a veteran of some of those early years and as a 
player in the start of two new agencies within the 
system, I am struck by the massive behavioral 
changes and growing professionalism that has taken 
place. When a new judicial officer is installed, one of 
his first visitors is the chief of pretrial services. When 
new assistants come on board, they are frequently 
encouraged to seek out pretrial services for both guid- 
ance and information on how to proceed with bail, 
detention hearings, and initial appearances. When 
defense counsel is seeking an alternative package for 
his client, he now seeks both the input and expertise 
of the pretrial personnel. When defendants become 
fugitives, the deputy marshal immediately contacts 
the pretrial services office. Probation officers prepar- 
ing presentence reports make the pretrial office one of 
their first stops. As new technologies have developed, 
pretrial services officers have taken the lead in imple- 
menting these technologies, from automated phone 
check-in to electronically monitoring house arrest. 
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The personnel are no longer intake workers collecting 
and verifying information and preparing mini- 
presentence reports on defendants, but have devel- 
oped their own expertise and body of knowledge in 
analyzing the data from many sources before them 
and assessing the elements that need to be addressed 
for the purposes of bail or detention. The focus of their 
investigations is now more clearly defined, and bail 
supervision itself has taken on a specialized character, 
not assuming the supervision model utilized by proba- 
tion but recognizing the unique status of a defendant 
in the pretrial stages of the process, which underlines 
the need to ensure the safety of the community and 
provide those services needed to enhance a defendant’s 
return to court. Enforcing the conditions that are 
imposed by the court had to be different than enforcing 
conditions for a probationer or parolee who had been 
convicted/sentenced. 

Not unlike probation officers, pretrial services offi- 
cers still find themselves on the outside of the legisla- 
tion, policies, and court decisions that affect their 
functions and operations. As the role of probation 
officer has changed, so has the role of pretrial services 
officer within the Federal system. The pretrial! serv- 
ices officer is now more concerned with community 
safety and the mechanisms needed to ensure that 
safety. The officer remains an arm of the court with a 
clear mandate to provide the court with alternatives 
and to provide the court with the assurances that its 
decisions will be effective, implemented, and enforced. 

Professionalism demands that not only the profes- 
sional exercise his or her role with expertise, knowl- 
edge, and authority but that others recognize the 
professional for the same. Some will continue to view 
pretrial services’ emerging role and function with sus- 
picion, but few will deny the body of expertise, knowl- 
edge, and authority that pretrial services officers have 
achieved within the system. 


Evolution of Pretrial Services: The 
New York Experience 


By MARION GUTMANN 


Supervising United States Pretrial Services Officer 
Southern District of New York 


In February 1976, the Pretrial Services Agency, es- 
tablished under Title II of the Speedy Trial Act of 1974, 
began operation as an independent office in the East- 
ern District of New York. Six officers introduced the 
idea of alternatives to detention and bail bondsmen to 
a court that felt it had been doing just fine without 
pretrial services. At that time, there were no contrac- 
tual services, no mechanisms for drug testing, and 
certainly no “room” in the court process (from arrest 
to presentment) for the prebail interview. 
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For 6 years, with virtually no expansion and without 
the addition of any funding for contractual services, 
those six officers attempted to carry out the mission of 
pretrial—to “collect, verify and report to the judicial 
officer prior to the release hearing information per- 
taining to the pretrial release of each individual 
charged with an offense, including a bail recommen- 
dation and, where appropriate, conditions of release.” 
As mandated, reports were reviewed and modified for 
bail hearings, and persons released to pretrial services 
custody were supervised and assisted in securing any 
necessary employment or medical, legal, or social serv- 
ices. 

Between 1977 and 1983, an average of 1,138 defen- 
dants were interviewed each year with supervision and 
support services provided. In those early years, judicial 
officers’ attitudes toward pretrial varied wildly: Some 
never waited for a pretrial report, some did, some never 
read the report in front of them, some never imposed 
pretrial supervision, and, after 7 years with pretrial 
services, only a handful of judicial officers relied on the 
bail reports to the extent that hearings would be delayed 
to assure pretrial presence in court. (At the other ex- 
treme, some judicial officers did not know what pretrial 
was, even after 7 years.) 

It was often the case that the technical violations 
reported were ignored by the judiciary. (Since there was 
no drug testing, technical violations were usually limited 
to rearrests or repeated or egregious failures to report.) 
Pretrial successes in the areas of rehabilitation or voca- 
tional counseling were more often than not attributed to 
probation if they were acknowledged in court. Inasmuch 
as there were no contract services, all resources had to 
be developed by the staff of six, who also were required 
to use public transportation or their own vehicles as no 
government cars were available. 

The seminal years in the Southern District of New 
York were not so different. The same number of offi- 
cers were responsible for the same number of cases, 
and acquiring court-wide recognition was no less an 
uphill battle than in the Eastern District. 

Progress, however, was being made. By 1984, pre- 
trial services in the Southern District of New York had 
made substantial inroads. Initial hearings were not 
held without a pretrial report. Pretrial supervision 
was imposed frequently when requested, and, on occa- 
sion, judicial officers took the initiative to impose 
conditions of release in lieu of incarceration (in addi- 
tion to the use of pretrial supervision rather than a 
cash alternative). Despite a changed court perspec- 
tive, pretrial services still lacked adequate staff, and 
there were no service contracts, no government cars, 
no electronic monitoring, and no drug testing. 

The decision in July 1984 to establish pretrial serv- 
ices as an independent office in this district proved to 


be a major turning point. Within 3 years of that deci- 
sion, there was a drug testing program, electronic 
monitoring, service contracts, and two government 
cars. An event which helped to further establish pre- 
trial’s credibility was the passage of the Comprehen- 
sive Crime Control Act of 1984, which mandated that 
the element of “danger to the community” was to be 
assessed in the evaluation of individual eligibility for 
release on bail. The court has since been more likely 
to rely on pretrial’s recommendations, confident that 
they are made with full awareness of the difficulties a 
case presents. 

The court, the U.S. attorney’s office, and defense bar 
have come to rely on pretrial, not only for accurate and 
reliable bail information, but for compassionate yet 
responsible supervision and progress reports, which 
assist both in the ongoing bail-setting process and 
with determinations regarding appropriate case dis- 
position. In some instances, progress in rehabilitation 
programs has resulted in downward departures in 
guideline cases. 

The caseload has grown steadily in recent years. 
Between 1985 and 1991, an average of 1,648 defen- 
dants were interviewed each year, with support serv- 
ices provided for those released with pretrial 
supervision. Since funding allocations enabled the 
staff to double in the past 3 years, pretrial has been 
able to reorganize, on an experimental basis, into 
specialized units—two for investigation and one for 
supervision. The investigation units are concerned 
primarily with the preparation of reports for detention 
hearings, freeing the supervision unit to devote its 
time to the counseling of defendants and to seeking 
appropriate referral sources to minimize danger and 
assure appearance in court. The 18-month experimen- 
tal period for this bifurcation ends in 5 months, and 
while the structure is to be re-examined at that time, 
it appears that specialized units benefit the court, the 
staff, and the clients. In order to prevent burnout, staff 
will be permitted to transfer between units at the end 
of the trial period. 

Statistics compiled for the annual report indicate 
that while the number of cases under supervision has 
increased dramatically from 1989 to the present, the 
violation rate has decreased dramatically over the 
past year. During the 1989 to 1990 reporting year, 380 
of 1,611 defendants were placed under pretrial super- 
vision. The violation rate (including nonappearance, 
rearrest, and technical violations) was 10 percent. 
During the 1990 to 1991 reporting year, 610 of 1,884 
defendants were placed under pretrial supervision. 
The violation rate (including nonappearance, rearrest, 
and technical violations) was 23 percent. During the 
1991 to 1992 reporting year, 843 of 2,410 defendants 
were placed under pretrial supervision. The violation 
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rate (including nonappearance, rearrest and technical 
violations) was 5 percent. Inasmuch as the defendant 
population has not changed in character, the recent 
dramatic decrease in violations may well be attribut- 
able to the reorganization into specialized units. 

The marked increase in supervision rates (between 
1989 and the present) is most likely attributable to the 
court’s growing dependence on drug testing and its 
awareness of the availability of resources for drug 
detoxification, residential and out-patient drug treat- 
ment as well as the electronic monitoring program. 
Defendants who were incarcerated (in previous years) 
in order to detoxify are now released to a program. 
Defendants who were suspected of drug use (in pre- 
vious years) can now have this confirmed or be ab- 
solved of the suspicion (by drug testing with 
immediate results for the court) and released with 
suitable conditions. Defendants who were found to 
have an unaddressable risk of nonappearance (in pre- 
vious years) now may be released on electronic moni- 
toring. 

Meanwhile, the enhanced service to the court is 
apparent as is the improvement in expedient time 
management. The court has come to take for granted 
pretrial’s ability to accommodate its increasingly spe- 
cialized requests for supervision, and the 10 officers 
hired during the past 2 years listen to the veterans’ 
stories of pretrial’s genesis with incredulity. They are 
amazed at how oft-disregarded an entity was this 
agency which they now observe to be such an integral 
part of the court family. 


Pretrial Services Includes Diversion 
By GEORGE F. MORIARTY, JR. 


Chief United States Pretrial Services Officer 
District of Massachusetts 


Pretrial diversion is not a hot topic in the Federal 
criminal justice system. Looking through this or any 
recent edition of Federal Probation bolsters this obser- 
vation. It is rarely, if ever, mentioned. Still, pretrial 
diversion is occurring in just about every district in the 
country. It has not, however, blossomed and, if any- 
thing, seems in danger of withering on the vine. 

For those not familiar with the concept, pretrial 
diversion is an alternative to prosecution which seeks 
to divert certain offenders from traditional criminal 
justice processing into a program of community super- 
vision administered by the pretrial services or proba- 
tion office. Pretrial diversion can begin before or after 
the filing of formal charges with the court. During the 
diversion period, prosecution is suspended. If the di- 
vertee is successful, the matter is never prosecuted, or 
the case, if it has been filed, is dismissed. 
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The decision to prosecute or divert resides with the 
United States attorney. The U.S. Justice Department 
has listed three main objectives for the pretrial diver- 
sion program: to prevent future criminal activity 
among certain offenders against whom prosecutable 
cases exist by diverting them from traditional process- 
ing into community supervision and services; to save 
prosecutive and judicial resources for concentration on 
major, serious cases; and to provide, where appropri- 
ate, a vehicle for restitution to communities and vic- 
tims of crime. Pretrial diversion is targeted at persons 
susceptible to rehabilitation, those who have not 
adopted a “criminal life pattern.” 

For the 12-month period ending June 30, 1989, 
51,307 defendants had criminal cases filed in Federal 
courts nationwide. In the 12-month period ending 
June 30, 1992, 57,688 defendants had criminal 
charges filed. This is an increase of 6,381 defendants. 
With more cases being prosecuted each year, it would 
seem logical that the number of diversion cases would 
also increase. Actually, there was a decrease of 63 
divertees, from 2,408 in 1989 to 2,345 in 1992. 

It would be convenient to fault the respective U.S. 
attorneys’ offices throughout the country for this state 
of affairs. And, indeed, it is probably justified to some 
extent. Pretrial diversion is their program. But it 
doesn’t promise an improvement to leave the matter 
there. Pretrial services offices and probation offices 
can take steps to ensure that diversion is recognized 
as an integral part of their district’s operation. 

Title 18, U.S.C. Section 3154(10) provides that pre- 
trial services shall 

. .. to the extent provided for in an agreement between a chief 

pretrial services officer in districts in which pretrial services are 

established under section 3152(b) of this title, or the chief proba- 
tion officer in all other districts, and the United States attorney, 
collect, verify, and prepare reports for the United States attor- 
ney’s office of information pertaining to the pretrial diversion of 
any individual who is or may be charged with an offense, and 


perform such other duties as may be required under any such 
agreement. 


The statute delineates the first crucial step toward 
getting pretrial diversion front and center. The “agree- 
ment” mentioned could well be, and has been, a cata- 
lyst to implementation of a viable diversion program. 
The very process of reaching the agreement with the 
United States attorney engenders interest in what the 
diversion process has to offer. It draws attention to a 
little used, but potentially beneficial, component of 
pretrial services. 

Once reached, the provisions of the agreement need 
to be publicized to the assistant U.S. attorneys in the 
district. The occasion provides an excellent opportu- 
nity for a training session. Pretrial services and pro- 
bation officers need to flesh out the program that has 
been established. This is accomplished by explaining 


not only the mechanics of the program (proper forms 
and suitable timeframes), but also the basics of the 
supervision component of pretrial diversion. The as- 
sistant who refers a divertee should be reassured that 
he or she will be notified of progress, or lack thereof. 
The assistants have to be comfortable with the pro- 
gram in order to buy into it as a reasonable alternative 
to prosecution. 

While the ultimate decision on who participates in 
pretrial diversion rests with the United States attor- 
ney, the Pretrial Services Manual, Chapter VIII 5, 
envisions a role for pretrial services and probation 
offices which goes beyond merely responding to refer- 
ral of prospective candidates. Rather, “if the pretrial 
services officer identifies a suitable candidate follow- 
ing the initial appearance, he or she may make the 
referral to the United States attorney for preliminary 
consideration.” 

Here again, the comfort level of the assistant with 
respect to the structure of the diversion program will 
go a long way toward facilitating a receptive response 
when a defendant is proposed as a “suitable candi- 
date.” Between 1989 and 1992 there was an increase 
in the number of persons proposed for pretrial diver- 
sion “post charge.” This increase provides some reason 
to be hopeful that assistants will have an open mind 
in these circumstances. 

Any outreach effort to “sell” pretrial diversion should 
also include a component directed at the agencies 
which investigate Federal law violations. Law enforce- 
ment agents need to be aware of the parameters of the 
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pretrial diversion program. Pretrial services and pro- 
bation offices should assist these agents in making an 
“informed” decision by explaining what is involved. 
Here again, a training session would be helpful. These 
agents are not without influence with respect to an 
assistant’s determination to file charges or opt for 
diversion. 

Likewise, the military should not be ignored when 
it comes to explaining the diversion process to poten- 
tial referral sources. Many of the districts which have 
a significant volume of pretrial diversion cases have 
within their boundaries military reservations. Anum- 
ber of these districts have taken special steps to ensure 
an ongoing, working relationship with the Judge Ad- 
vocate General staff. 

Often overlooked as potential recipients of informa- 
tion on the pretrial diversion program is the defense 
bar. As advocates for their clients, Federal defenders 
and all defense attorneys will find such information a 
valuable asset. Experience in Massachusetts has dem- 
onstrated that a number of highly qualified members 
of the bar know next to nothing about pretrial diver- 
sion. 

Informational sessions with defense attorneys, as- 
sistants, agents, and military personnel on the pre- 
trial diversion process must be a continuing facet of 
the pretrial services or probation office operation. The 
armed forces, law enforcement agencies, the defense 
bar, and U.S. attorney’s offices experience a constant 
turnover in personnel. It cannot be assumed that the 
word will get around. It has to be spread. 


1 


the courts and the correctional scene within 

the next decade. Trends set in motion in the 
seventies and eighties will peak and will commence 
a long swing away from repression, mechanization, 
and depersonalization, toward reliance on personal 
responsibility, exercise of common sense and in- 
formed discretion, and a more individualized ap- 
proach to the treatment of offenders. The 
phenomenon of drug abuse will be recognized and 
treated for what it is—a health problem. The func- 
tion of sentencing will again be exercised within pa- 
rameters of broad discretion. Probation as originally 
conceived will emerge as the disposition of choice for 
all but those who threaten the physical safety of the 
community and must be caged. 

The observations that follow are based on 31 years 
within the Federal court system and an additional 20 
years looking in from the outside. Perhaps they are 
best described now as those of a lay person. Where I 
speak of probation or the probation service I refer to 
the probation system of the U.S. courts, and when the 
word “courts” is used I mean the U.S. district courts 
unless otherwise noted. 


S EVERAL MAJOR changes are likely to impact 


Substance Abuse 


The use or abuse of drugs is as old as human history. 
A former medical director of the Federal Narcotics 
Hospital at Lexington, Kentucky, once observed: 

There are many unhappy, maladjusted people in the world. As far 

back as there are records, we find that human beings have been 

attempting to make life less unendurable, or if you wish, more 
comfortable, by the use of chemical substances. 

If the truth of this statement is in doubt, witness the 
pervasive addiction of our society to alcohol and to- 
bacco. Whether it be alcohol, marijuana, hard drugs, 
or whatever, substance abuse in large measure is a 
response to needs of people who find it difficult to cope. 

In time the war on drugs will be seen for what it is—a 
futile attempt to legislate human behavior—as futile 
as trying to stamp out AIDS by prohibiting sexual 


*Editors’ Note: Federal Probation lost a friend and valued 
contributor when John Conrad passed away (see Federal 
Probation, Vol. 56, No. 4, pp. 66-67). His “News of the Future” 
column has been an integral part of the journal for 15 years. 
In the hopes of continuing Mr. Conrad’s tradition of incisive 
commentary on correctional theory and practice, Federal 
Probation plans to invite a series of guest columnists to each 
write one “News of the Future” column. The editors are 
pleased that Merrill Smith, retired chief of the Federal Pro- 
bation System, accepted the invitation to write the first 
column. 
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News of the Future* 


By MERRILL A. SMITH 


Chief of Probation (Retired) 
Administrative Office of the United States Courts 


intercourse. That the drug war is a colossal failure is 
beyond the point of argument. Billions are being spent, 
but even by the most optimistic estimates scarcely 15 
percent of the potential supply is being interdicted. 
Meanwhile because of prohibition, the resulting enor- 
mous illicit profits, and the need to assure their per- 
petuation, thousands of children and youth continue 
to be enticed into lives of addiction. 

Drug abuse is not a moral issue nor should it be a 
criminal issue. The current morass is the outgrowth 
of concerted efforts by a handful of zealots who mis- 
takenly perceived drug use as a moral issue and over 
a period of 20 years generated sufficient pressure to 
have such behavior branded criminal. 


Stand back for a moment and look at drug use prior 
to its proscription. The ratio of addicts to total U.S. 
population was less then than today after 80 years of 
repression. Then, those who were addicted and 
wanted help could be treated openly without their 
doctors fearing criminal consequences, the courts 
were not submerged in prohibition’s fallout, and there 
was no need for a multibillion dollar drug enforcement 
program. 

In 1967, long before the drug problem had been 
driven to its present proportions, a Presidential com- 
mission recommended that research should be under- 
taken to develop “a sound and effective framework of 
regulatory and criminal laws with respect to danger- 
ous drugs.” Without benefit of even the most basic 
research the commission also recommended that en- 
forcement and related staff of the Bureaus of Customs 
and Narcotics should be materially increased.’ In the 
same report under “Additional Views of Individual 
Commission Members,” four members (a judge of the 
Court of Appeals of the State of New York, the presi- 
dent of Yale University, the president of the League of 
Women Voters of the United States, and the executive 
director of the National Urban League) commented: 

We feel impelled to make these remarks because, while we do not 

know the answers or have the data to disprove what we believe 

to be the unproven presuppositions of the traditional approach, 
we are convinced that the time must come when this Nation will 
have to consider from entirely new and unbiased viewpoints the 
associated but distinguishable problems involving narcotics, 
marihuana, hallucinogens, and other dangerous drugs. The time 
will come when we will have to determine causal relations and 
consider the possibility that traditional methods of law enforce- 


ment produce more rather than less crime, particularly of a 
collateral character. (Emphasis added) 


A rational view would say that if a program of 
controlling harmful chemical substances is employed 
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for the benefit of America’s health it should first ad- 
dress the substances that do the greatest harm, i.e., 
alcohol and tobacco. Together they account for more 
than a half million deaths per year. National drug 
policy however is not rational. It is based on assump- 
tions, emotional biases, and traditional viewpoints. A 
first step toward a saner policy would be to adopt the 
recommendation of Morris and Hawkins’ that 

Neither the acquisition, purchase, possession, nor the use of any 

drug will be a criminal offense. The sale of some drugs other than 

by a licensed chemist (druggist) and on prescription will be 


criminally proscribed; proof of possession of excessive quantities 
may be evidence of a sale or of intent to sell. 


Heavily populated with people whose minds are 
locked in the past, our government, like the former 
President in the last election, is out of touch with the 
current public mood. The public is fed up with the 
useless game of cops-and-robbers but our lawmakers 
‘just don’t get it.” 

Such impact as has been made thus far has been 
accomplished through education, not through the 
“war.” Failure to recognize the change in public opinion 
prevents politicians from taking a stand like Franklin 
Roosevelt's when in 1932 he called for repeal of the 
18th amendment. When our elected leaders wake up 
to this fact change will occur, perhaps sooner than now 
seems possible. 


Sentencing 


Next to the crushing volume of drug-related cases 
nothing recent has had greater impact on the courts 
and probation system than the Sentencing Reform Act 
of 1984 and the enactment by Congress of mandatory 
minimum sentence provisions. 

Many years ago in the precomputer era a chief 
probation officer, tongue in cheek, suggested that sen- 
tencing could be greatly facilitated through use of a 
simple device. As he described it it would look like an 
old-fashioned adding machine with a key correspond- 
ing to each section of a presentence report, beneath 
which would be a numeric keypad. Each judge would 
have such an appliance in his chambers. As he would 
read each section of a report he would press the appro- 
priate section key, then the numeric keys assigning 
positive or negative values as reflected in the report. 
This done, he would pull the handle, the internal 
wheels would spin, and through a glass window he 
could read the prescribed sentence. Genuine push- 
button sentencing! 

Years later following creation of the Federal Judicial 
Center, one of its early directors approached the Divi- 
sion of Probation requesting that it develop an exhaus- 
tive list of factors, drawn from presentence report 
data, most likely to influence sentencing decisions, to 
the end that these data could be computerized to aid 


judges in this function. A considerable amount of Pro- 
bation Division time was somewhat reluctantly in- 
vested in the project before the director announced a 
week or two later that after consulting several judges 
he had abandoned the idea. 
In United States v. Maisel, 26 F.2d 275, Judge 
Hutcheson said of the 1925 Probation Act: 
The statute in effect has accomplished at one stroke for the 
federal courts the redramatization of the criminal law, which 
modern theories of criminal administration, with their tremen- 
dous emphasis upon individualization, have been slowly effect- 
ing, in the states of the United States and in foreign countries, a 
redramatization in which the controlling motif in the drama is 
the discovery of the true character of the individual before the 
bar, and the possibility of his readjustment without confinement, 


into the social scheme, instead of the nature and character of the 
offense. . . . 


The statute under review is drawn so as to confer upon and invoke 
the exercise by the sitting judge of, in doing of justice, the broadest 
equitable power in the light of the facts elicited and to be elicited, 
as to the particular defendant... . 


Since 1984 Congress and the courts have moved a long 
way in the opposite direction. 

With due respect to the architects and administra- 
tors of the sentencing guidelines and acknowledgment 
of their high purpose and best intentions, there has in 
fact emerged from their efforts a gargantuan Frank- 
enstein promising greater parity in sentencing but 
largely failing to deliver and meanwhile consuming 
endless hours of judges’, lawyers’, and probation offi- 
cers’ time, time needed for other pressing duties. 

The dignity of the Federal court in imposing sent- 
ence, once viewed in awe by defendant and observer 
alike, now gives way to a sorry spectacle. There on the 
bench sits the judge with guideline book and presen- 
tence report in hand, all but counting on his toes and 
fingers as he adds a level here, subtracts a level there, 
all the while listening as the prosecutor urges higher 
levels, the defense lower, and looking on as both attack 
the probation officer. In the midst stands the bewild- 
ered defendant trying to make sense of it all. Then 
often with an apology because its hands are tied, the 
court imposes sentence. What a contrast to the impres- 
sive and dignified proceeding of only a few years ago. 

An outsider cannot help but wonder if the Third 
Branch is becoming Branch 1-A, the servant of the 
Congress, its district court judges shackled more and 
more by congressional control. What is happening to 
the independence of the judiciary? It was a sad day 
indeed when the highest court in the land bowed to 
Congress and declared the Sentencing Act of 1984 
constitutional. 

Recently the American Bar Association questioned 
district judges, circuit judges, assistant U.S. attor- 
neys, and defense lawyers about the sentencing guide- 
lines (The Third Branch, December 1992). Asked 
whether the guidelines eliminate disparity and result 
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in uniform sentences, 95 percent of assistant U.S. 
attorneys responded yes, and 90 percent of defense 
attorneys said no. True, this is only opinion, but look 
who is happy! Incidentally, district court and circuit 
court judges split, coming in at 46 percent and 65 
percent yes, respectively. 

There is evidence that guideline sentencing may 
have started to show some impact on disparity, but at 
what price and for what purpose? I suppose someone 
somewhere may have calculated the dollar cost, but I 
doubt it because in government dollar cost seldom 
seems to have a high priority. Think of the new bu- 
reaucracy—a Commission, staff, offices, support serv- 
ices—and think of the drain on the time of judges, 
probation officers, and prosecutors. Thoughts of dollar 
expense aside, consider the cost in human terms—the 
number of sentenced persons who leave the courtroom 
convinced they have gotten less than a fair deal. The 
goal of sentencing should be equity—fairness—not 
parity. The action of Congress however well inten- 
tioned was in this respect unfortunate. 


The Probation System 


A look at some aspects of the probation system’s past 
may give a hint as to the shape of its future. For better 
or for worse probation has moved a long way from its 
conceptual beginning. It was seen then solely as a tool 
for reclaiming lives caught in the web of the law. Chief 
Justice Taft in writing on the constitutionality of the 
Probation Act (United States v. Murray, 275 U.S. 347) 
said: 


The great desideratum was the giving to young and new offenders 
of law the chance to reform and to escape the contaminating 
influence of association with hardened or veteran criminals in 
the beginning of the imprisonment. Experience has shown that 
there was a real locus poenitentiae between the conviction and 
the certainty of punishment, on the one hand, and the actual 
imprisonment and public disgrace of incarceration and evil asso- 
ciation, on the other. If the case was a proper one, great good could 
be done in stopping punishment by putting the new criminal on 
probation. 


The Congress enacted and the courts embraced the 
probation law with high expectation of positive accom- 
plishment. Because of the multiplicity of nonprobation 
tasks laid upon the system over the years the amount 
of time and energy that can be devoted to achieving 
the original purpose of probation has been greatly 
diminished. An officer selected for skills in helping 
offenders reshape their lives now finds himself buried 
under programs of narcotics testing and treatment, 
home detention, electronic surveillance, witness secu- 
rity, mountains of paperwork, demands for wide varie- 
ties of investigative functions, and hours upon hours 
of aiding the courts in applying sentencing guidelines. 
The impact of the extra burdens leaves the service 
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severely hampered carrying out its originally intended 

mission. 
Judge Eisele observed (Federal Probation, Decem- 

ber 1991, p. 25): 
As predicted, the role of our probation officers has been dramati- 
cally changed by the sentencing guidelines system. These highly 
motivated professionals, trained to assist troubled people to 
return to the body of society, are more and more finding them- 
selves operating as agents for the U.S. attorneys offices across 
the land; or as investigators in an adversarial relationship with 
the U.S. attorneys and defense counsel; or as surrogate judges 
resolving factual issues for real judges. It is worth a comment 
that at the last meeting of chief district judges in Naples, Florida, 
earlier this year, there was spontaneous applause for the sugges- 
tion that, if things did not change, the probation officers should 
simply be transferred to the executive branch in order to more 
closely reflect the realities of the situation. 


The judge’s comment should raise a red flag for the 
probation system which for half a century has enjoyed 
its place as part of the judiciary and its relationship 
with the judges of the courts. It is doubtful that this 
close working relationship could ever have developed 
had the probation service remained within the execu- 
tive branch where it had its earliest beginnings. This 
leads to a piece of history perhaps unknown to many 
in the service today. 

In its infant years the probation system was a part 
of the Department of Justice situated within the Bu- 
reau of Prisons. With the establishment of the Admin- 
istrative Office of the U.S. Courts in 1940 the question 
arose as to whether probation should be transferred to 
the new agency. The Justice Department argued that 
the probation system’s functions were executive 
rather than judicial and made a strong case for retain- 
ing control. Chief Justice Hughes saw the probation 
officers as part of the judicial establishment, and in 
his view the law creating the Administrative Office 
contemplated that they would come under it. The 
Judicial Conference of the United States at its Janu- 
ary 1940 meeting agreed with the view of the chief 
justice, and in accordance with its resolution the 
transfer was effected.” 

In the 1960's the issue was raised again. Two Attor- 
neys General introduced legislation and strongly pur- 
sued measures in the Congress which would have 
created a unified Federal corrections service and 
would have put the probation system back in the 
Department of Justice. The allegation was forcefully 
repeated that the work of probation officers is funda- 
mentally executive in nature. The Justice Department 
assault, spanning several years and two administra- 
tions, finally was abandoned when it became clear that 
the solid opposition of the judiciary would prevail. The 
issue however may s‘ill lurk somewhere beneath the 
surface. 

In the intervening years changes in law and practice 
have altered considerably the role of the probation 
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system. Presentence investigation reports, once pri- 
marily instruments of social diagnosis, now appear to 
be in large part compendiums of offense data which 
form the basis of arithmetical calculations on which 
sentences are based. A person trained and skilled in 
human understanding now adds numbers and fills in 
blanks. 

The relationship between probation officers and 
their charges seems to have shifted from one of mutual 
trust to one of surveillance and apprehensiveness. 
Understanding and trust that once began developing 
during presentence interviews carried over to the pe- 
riod of supervision. Often even when a defendant had 
been sentenced to confinement he would return on 
release and ask to have the investigating officer be his 
supervisor. Constructive work toward reintegrating 
an offender into the larger society grows out of trust, 
not fear. At present free discussion between a defen- 
dant and a probation officer during the presentence 
inquiry is all but impossible since defense counsel 
must protect his client against revealing any informa- 
tion that could negatively impact his sentencing 
“score.” How can any semblence of understanding and 
trust develop when a defendant is coached by counsel 
to be less than forthright about his past and current 
circumstances? 

Early in the seventies the Bureau of Prisons reposi- 
tioned itself philosophically. For 40 years it had been 
dedicated to providing rehabilitative services to all but 
the most hardened offenders in its custody. Based on 
the assertion that its role was solely to provide for the 
safekeeping of those committed to it the policy was 
abruptly changed. This shift left the probation service 
as the only Federal entity directly involved in efforts 
to bring about constructive change in the lives of 
convicted Federal offenders. Sadly the change in the 
Bureau’s philosophy pervaded much of the corrections 
community. The Federal Probation System, fortu- 
nately, seems to have been the least affected. 

Even so, during the period of the seventies and 
eighties it appeared to the outside observer that the 


focus of the probation system’s mission was tilting 
from assistance and support to surveillance and con- 
trol. Now there are signs that the swing of the pendu- 
lum has begun its return. There is renewed emphasis 
on enhanced supervision and counseling. The word 
“rehabilitation” is surfacing again. Efforts are under 
way, at least on a trial basis, to reinstitute a program 
of prerelease consultation with inmates as they pre- 
pare for their transition back into the community. 
These are hopeful signs. 


The Future in a Nutshell 


How does the foregoing relate to the future? The 
drug war is a lost cause. It will give way to an era of 
education, supportive services, and freely available 
medical care for users who need and want help. 

The present cumbersome, depersonalized system of 
sentencing either will fall of its own weight (298 pages 
of guideline amendments in 5 years) or will yield to a 
more streamlined process in which convicted persons 
will be dealt with as individuals and will be judged not 
alone by their conduct, however reprehensible, but 
also on character and future potential. 

The probation system, relieved of burdens that are 
in no way part of probation, will be able to devote itself 
much more fully to its fundamental purpose, bringing 
to bear its best skills to effect positive change in the 
lives of those committed to its care. 

A new era is ahead. Its prospects are promising. I 
am optimistic with anticipation. 
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Looking at the Law 
By Davip N. ADAIR, JR. 


Assistant General Counsel, Administrative Office of the United States Courts 


The Determination of Dangerousness 


HE GREATEST substantive change wrought 

by the Bail Reform Act of 1984 (Pub. Law No. 

98-473, title II, chapt. I, 98 Stat. 1976 (Oct. 
12, 1984)) (hereinafter referred to as the “Act”) was 
the explicit authorization of preventative detention. 
That legislation, for the first time in Federal law, 
permits the detention of a defendant pending trial if 
it can be demonstrated that there is no condition or 
combination of conditions of release that “will rea- 
sonably assure . . . the safety of any other person in 
the community.” 18 U.S.C. § 3142(e). Congress ar- 
ticulated a number of reasons for the change. It was 
first concerned with “the alarming problem of crimes 
committed by persons on release.” S. Rep. No. 98- 
225, 98th Cong., 2d Sess. 3 (1983) (“Senate Report”), 
reprinted in 1984 U.S. Code Cong. and Admin. News 
3182, 3185. But Congress recognized that defen- 
dants were already being detained because of the 
risk of future criminality. This was usually accom- 
plished by setting excessively high money bonds for 
dangerous felons to achieve sub rosa the detention of 
these individuals. Congress was concerned about 
this practice and designed the Act to make pretrial 
release and detention decisions more honest and 
open. Senate Report at 10, 1984 U.S. Code Cong. and 
Admin. News at 3193. 

At the same time, however, Congress clearly did not 
intend that the Bail Reform Act result in the wholesale 
incarceration of pretrial defendants. Detention based 
upon danger to another person or the community was to 
be limited to a “small but identifiable group of particu- 
larly dangerous defendants as to whom neither the 
imposition of stringent release conditions nor the pros- 
pect of revocation of release can reasonably assure the 
safety of the community or other persons.” Senate Report 
at 6-7, 1984 U.S. Code Cong. and Admin. News at 3189. 
See United States v. Westbrook, 780 F.2d 1185, 1189 (5th 
Cir. 1986); United States v. Orta, 760 F.2d 887, 890 (8th 
Cir. 1985)(en banc). The preventative detention provi- 
sions of the Bail Reform Act were held constitutional in 
United States v. Salerno, 481 U.S. 739 (1987). 


This column surveys a number of the important 
issues involved in the determination of whether a 
defendant may be detained because of danger to an- 
other person or the community. 


Establishing Danger 


The authority to detain a particular defendant to 
protect society is naturally premised on the idea that 
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it is at least reasonably possible for the courts to make 
predictions regarding the probability that particular 
defendants, if released, would act in ways that would 
endanger other individuals or the community in gen- 
eral. 
[T]he presence of certain combinations of offense and offender 
characteristics, such as the nature and seriousness of the offense 
charged, the extent of prior arrests and convictions, and a history 
of drug addiction, have been shown in studies to have a strong 
positive relationship to predicting the probability that a defen- 
dant will commit a new offense on release. While predictions 
which attempt to identify those defendants who will pose a 
significant danger to the safety of others if released are not 
infallible, the Committee believes that judges cen, by considering 


factors such as those noted above, make such predictions with an 
acceptable level of accuracy. 


Senate Report at 9, 1984 U.S. Code Cong. and Admin. 
News at 3192. 


Congress did not, however, provide explicit crite- 
ria for making these predictions of future danger- 
ousness. Instead, the Act establishes a “framework 
for a judge to detain an individual based on a pre- 
diction of possible future conduct.” United States v. 
Payden, 598 F. Supp. 1388, 1396 (S.D.N.Y. 1984); 
rev'd, 759 F.2d 202 (2d Cir.); on remand, 609 F. Supp. 
1273 (S.D.N.Y.); aff'd, 768 F.2d 487 (2d Cir. 1985). 
The “framework” consists of the procedural safe- 
guards of the Act and a list of general factors to be 
considered by the court in making its determination. 


The procedural safeguards, of course, are designed 
to assure that there is an adequate evidentiary basis 
for a finding of dangerousness and to give the defen- 
dant an adequate opportunity to present reasons why 
he or she should not be detained. Accordingly, the 
provisions of 18 U.S.C. § 3142(f) provide for a right to 
counsel at the detention hearing, to testify, to present 
information, and to cross-examine any witnesses who 
appear at the hearing. The Government must prove 
its case for detention by clear and convincing evi- 
dence,’ and the judicial officer must prepare written 
findings of fact and statement of reasons for any 
decision to detain. Finally, the decision to detain is 
subject to review by the district court judge and to 
appellate review pursuant to section 3145. 


The requirement of clear and convincing evidence 
applies only to a finding of dangerousness; the eviden- 
tiary requirement for detention based upon risk of 
flight is not specified, though courts have determined 
that a preponderance of the evidence is sufficient. See 
e.g. United States v. Medina, 775 F.2d 1398, 1402 
(11th Cir. 1985); United States v. Chimurenga, 760 
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F.2d 400, 405-06 (2d Cir. 1985). This enhanced stand- 
ard of proof for a finding of dangerousness emphasizes 
that specific, quantifiable evidence is required. For 
example, if the criminal history of the defendant is to 
be relied upon as grounds for detention, clear evidence 
of that history, such as arrest and conviction records, 
should be presented. Or, if the dangerous nature of the 
offense charged is the determining factor, the legisla- 
tive history of the Act indicates that “evidence of the 
specific elements or circumstances of the offense, such 
as possession of a weapon or threats to a witness, that 
tend to indicate that the defendant will pose a danger 
to the safety of the community if released” must be 
presented. Senate Report at 22, 1984 U.S. Code Cong. 
and Admin. News at 3205. See e.g. United States v. 
Motamedi, 767 F.2d 1403, 1406-07 (9th Cir. 1985). 

In addition to these procedural protections, Con- 
gress provided a number of factors for the court to 
consider in ordering detention. These factors are: 


(1) the nature and circumstances of the offense charged, including 
whether the offense is a crime of violence or involves a narcotic 


drug; 
(2) the weight of the evidence against the person; 
(3) the history and circumstances of the person, including— 


(A) the person’s character, physical and mental condition, 
family ties, employment, financial resources, length of resi- 
dence in the community, community ties, past conduct, 
history relating to drug or alcohol abuse, criminal history, 
and record concerning appearance at court proceedings; and 


(B) whether, at the time of the current offense or arrest, the 
person was on probation, on parole, or on any other release 
pending trial, sentencing, appeal, or completion of sentence 
for an offense under Federal, State, or local law, and 


(4) the nature and seriousness of the danger to any person or to 
the community that would be posed by the person’s release. 


18 U.S.C. § 3142(g). 

These are the only substantive factors Congress 
provided for the determination of danger. As general 
as they may be, the judicial officer must take them into 
consideration before any determination of dangerous- 
ness. Cf. United States v. Patriarca, 948 F.2d 789 (1st 
Cir. 1991); United States v. Infelise, 934 F.2d 103 (7th 
Cir. 1991); United States v. Coleman, 777 F.2d 888 (3d 
Cir. 1985). Naturally, therefore, the pretrial services 
report? should take these factors into account. 

Detention may be based upon either risk of danger 
or risk of flight. While both risks may be present, a 
finding that both exist is not required for detention. 
See e.g. United States v. Fortna, 769 F.2d 243 (5th Cir. 
1985). 

The legislative history of the Act makes clear that 
danger does not mean only physical harm. The concern 
for safety is intended to cover nonphysical as well as 
physical harms. Congress specifically indicated that 
“the risk that a defendant will continue to engage in 


drug trafficking constitutes a danger to the safety of 
any other person of the community.” Senate Report at 
13, 1984 U.S. Code Cong. and Admin. News at 3196. 

The judicial officer must also consider the possibility 
of less restrictive alternatives to detention that rea- 
sonably assure the safety of other persons and the 
community. See United States v. Infelise, supra. It is 
also very important to note that the courts have deter- 
mined that the Act does not require that the safety of 
other persons or the community be guaranteed, only 
reasonably assured. To require more than an “objec- 
tively reasonable assurance of community safety” 
would fly in the face of the congressional intent that 
the Act result in the detention of a limited number of 
defendants. United States v. Orta, 760 F.2d at 892. See 
also United States v. Tortora, 922 F.2d 880, 884 (ist 
Cir. 1990). 

All of these factors relating to the determination of 
danger point to the conclusion that the determination 
is not a formulaic one. Congress clearly envisioned 
that in most situations danger would be determined 
with respect to the individual circumstances of the 
case. It specifically “refrained from specifying what 
kinds of information are a sufficient basis for the 
denial of release, and has chosen to leave the resolu- 
tion of this question to the sound judgment of the court 
acting on a case-by-case basis.” Senate Report at 19, 
1984 U.S. Code Cong. and Admin. News at 3202. 


The Rebuttable Presumption for Drug Cases 


The Act provides for important exceptions, however. 
Congress identified “two sets of circumstances under 
which a strong probability arises that no form of condi- 
tional release will be adequate.” Senate Report at 19, 
1984 U.S. Code Cong. and Admin. News at 3202. To 
account for these two circumstances, the Act creates two 
rebuttable presumptions. 18 U.S.C. § 3142(e). The 
presumptions apply both to danger and risk of flight. The 
first presumption arises when a person charged with a 
serious dangerous offense has been convicted in the past 
of committing a serious crime while on pretrial release. 
This presumption appears to be little used. 

The second presumption arises in cases in which the 
judicial officer finds that there is probable cause to 
believe that the defendant committed a felony punish- 
able by 10 years or more imprisonment under the 
provisions of certain sections of titles 21 and 46, or an 
offense under 18 U.S.C. § 924(c). These offenses, of 
course, are drug and firearm offenses that currently 
make up so much of the Federal courts’ caseload.° 

The way the second presumption works is by now 
well established and, perhaps even more than Con- 
gress intended, significantly affects the determination 
of dangerousness. Once it is determined that there is 
probable cause that an individual has committed a 
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title 21 or title 46 drug offense for which the maximum 
term of imprisonment is 10 years or more or an 18 
U.S.C. § 924(c) offense,’ there arises a rebuttable 
presumption that no conditions of release will reason- 
ably assure the appearance of the person or the safety 
of the community.’ The presumption, however, shifts 
to the defendant only the burden of producing evi- 
dence, not the burden of persuasion. 

Once the defendant comes forward with evidence 
that shows that what is applicable to most defendants 
charged with such crimes is not applicable to him or 
her, the Government bears the burden of proving that 
no condition or combination of conditions will reason- 
ably assure the safety of other persons or the commu- 
nity by clear and convincing evidence. Nonetheless, 
the judicial interpretation of this provision is consis- 
tent that, even if the defendant rebuts the presump- 
tion, the presumption does not disappear from 
consideration. Instead, the fact that Congress has 
determined that these types of offenses pose a special 
risk of flight and dangerousness remains a factor to be 
considered in the detention or release decision. See e.g. 
United States v. Jessup, 757 F.2d 378 (1st Cir. 1985). 

Defendants may have a particularly difficult time 
rebutting the presumption in drug cases, however, 
since the legislative history suggests that the risk of 
continued dealing in drugs constitutes a danger to the 
community. 

The Committee emphasizes that the risk that a defendant will 


continue to engage in drug trafficking constitutes a danger to the 
“safety of any other person or the community.” 


Senate Report at 13, 1984 U.S. Code Cong. and Admin. 
News at 3196. 

Accordingly, a number of courts have held that to 
successfully rebut the presumption in drug cases, a 
defendant must offer evidence to show that he or she 
will not continue to commit drug offenses if released. 

Courts of appeals have held detention warranted in 
cases of indicted leaders of major drug trafficking 
organizations. If an organization can be predicted to 
continue to operate despite the indictment of one of its 
leaders, there is a danger to the community. See e.g. 
United States v. Ramirez, 843 F.2d 256 (7th Cir. 1988). 
Courts have also authorized detention in cases in 
which defendants indicted for drug trafficking have 
histories of prior convictions, violence, or parole or 
bond violations. See e.g. United States v. Perry, 788 
F.2d 100 (8rd Cir.), cert denied, 479 U.S. 864 (1986). 

These kinds of cases present precisely the circum- 
stances Congress had in mind in enacting the pre- 
sumption. The legislative history suggests that 
Congress intended that the presumption cover “major 
drug felonies.” Persons charged with such offenses, 
Congress noted, are “often in the business of importing 
or distributing dangerous drugs, and thus, because of 
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the nature of the criminal activity with which they are 
charged, they pose a significant risk of pretrial recidi- 
vism.” Senate Report at 20, 1984 U.S. Code Cong. and 
Admin. News at 3203. 

As written, however, the presumption does not ap- 
pear to be limited to leaders of large organizations, and 
the courts have imposed no such limitation. The con- 
gressional suggestion that continued drug trafficking 
constitutes danger to the community appears virtu- 
ally to have been written into the presumption. In 
United States v. Rueben, 974 F.2d 580 (5th Cir. 1992), 
for example, defendants were charged with possession 
with intent to distribute over 1,000 kilograms of mari- 
juana in violation of 21 U.S.C. § 841. The district court 
reversed the magistrate’s order of detention, which 
was based upon both risk of flight and danger. That 
order, however, was reversed by the court of appeals. 
The Fifth Circuit concluded that defendants had not 
rebutted the presumption of dangerousness because 
they had presented no evidence that they would not 
continue to engage in drug trafficking if released on 
bail. See also United States v. Hare, 873 F.2d 796 (5th 
Cir. 1989); United States v. King, 849 F.2d 485 (11th 
Cir. 1988). 

According to these cases, in order for the defendant 
to rebut the presumption, he or she must come forward 
with some credible evidence tending to prove a nega- 
tive, that is, that he or she will not continue to engage 
in the drug activities for which he or she was charged 
by the Government. This places defendants charged 
with drug offenses in an extremely difficult position. 
Practically, unless a defendant has a reasonably clean 
record, has an alternative source of income, and is 
charged with a relatively minor offense or with a 
minor role in a more serious offense, it would seem to 
be very difficult to even offer evidence that the defen- 
dant would not continue to violate the drug laws. If a 
defendant is not able to offer such evidence, the Gov- 
ernment does not even have to prove dangerousness 
by clear and convincing evidence since the defendant 
has been unsuccessful in rebutting the presumption. 

Though the presumption appears to produce the 
desired effect of detaining defendants for which there 
is evidence of large-scale drug trafficking and violence, 
the way the presumption has been applied makes it 
difficult to reconcile with the idea that the Act was not 
intended to result in the wholesale incarceration of 
accused persons awaiting trial.° 

It is difficult to conceive that Congress intended that 
even minor drug offenders, such as couriers, or 
“mules,” be detained based upon the presumption. 
Perhaps Congress did not fully consider that many 
persons charged with such crimes are clearly less 
culpable and less dangerous than others who might be 
charged with the same offense. A courier, for example, 
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may easily be charged with an offense that, because of 
the amount of drugs involved, carries a very serious 
penalty, when, in fact, his or her participation is mini- 
mal and the risk of flight or danger is far less serious 
than with the organizers or leaders of the drug trans- 
action. In addition, minor participants in a conspiracy 
may, pursuant to the provisions of 21 U.S.C. § 846, be 
exposed to penalties based upon the drug amounts 
involved in the conspiracy generally and, accordingly, 
be subject to the presumption. 

Yet minor offenders such as “mules” have been de- 
tained pursuant to the presumption. See e.g. United 
States v. Palmer-Contreras, 835 F.2d 15 (1st Cir. 1987). 
Since the rebuttable presumption applies to both 
flight and danger, many of these low-level participants 
in drug trafficking offenses face an almost impossible 
task of showing that they not only will refrain from 
drug trafficking, but appear in court, which is often far 
from their homes.’ 

One commentator has suggested that Congress may 
not have intended to include street salesmen, mules, 
and other lower echelon offenders as part of the “small 
but identifiable group of particularly dangerous of- 
fenders” subject to detention and urged that Congress 
resolve the paradox by adding a specific definition of 
dangerousness. See Scott, Pretrial Detention under the 
Bail Reform Act of 1984: An Empirical Analysis, 27 
Am. Crim. L. Rev. 1 (1989). Until Congress does so, 
however, it appears to be the law that to rebut the 
presumption in drug cases it will be necessary to offer 
evidence that a defendant is not only not likely to flee, 
but is not likely to continue to traffic in narcotics. 

For pretrial services officers, this means that, in 
presumption cases, it is even more important than in 
other cases to identify factors, such as employment 
and criminal history, that may be relevant to the 
rebuttal of the presumption that, in effect, the defen- 
dant will continue to traffic in drugs. Information 
relevant to risk of flight, of course, should also be 
identified in the unlikely event that the defendant is 
able to rebut the presumption and the Government is 
unsuccessful in sustaining its burden of proving dan- 
gerousness. 


The Relationship of Danger to the 
Charged Offense 


Another issue regarding danger that is unclear in 
the Bail Reform Act is whether the danger presented 
by the defendant’s release must somehow be associ- 
ated with the offense charged. Pursuant to 18 U.S.C. 
§ 3142(f), a detention hearing may be held only if one 
of the six circumstances listed in subparagraphs (1) 
and (2) is present. The section provides at paragraph 
(1) that the judicial officer shall hold a hearing to 
determine whether the defendant shall be detained 


upon a motion of the Government in a case that 
involves (A) a crime of violence; (B) an offense for 
which the maximum sentence is life imprisonment or 
death; (C) an offense for which the maximum term of 
imprisonment for 10 years or more is prescribed under 
the provisions of the various drug control laws; or (D) 
any felony committed after the person had been con- 
victed of two or more prior offenses described in sub- 
paragraphs (A) through (C), or two or more state or 
local offenses that would have been offenses described 
in subparagraphs (A) through (C) if circumstances 
giving rise to Federal jurisdiction had existed. A hear- 
ing may also be held under subsection (2) upon motion 
of the attorney for the Government or the judicial 
officer’s own motion in a case that involves a serious 
risk that the person will flee; or a serious risk that the 
person will obstruct or attempt to obstruct justice, or 
threaten, injure or intimidate, or attempt to threaten, 
injure or intimidate, a prospective witness or juror. 

The First, Third, and Fifth Circuits have interpreted 
the Act to limit detention based upon danger to cases 
in which the danger arises out of one of the six circum- 
stances listed in section 3142(f). In United States v. 
Ploof, 851 F.2d 7 (1st Cir. 1988), for example, defen- 
dant was indicted for conspiracy to make false state- 
ments on a mortgage loan application and similar 
offenses. The defendant was detained by the magis- 
trate on the basis that evidence showed that he had 
plotted to murder his girlfriend’s husband. The court 
of appeals reversed, holding that “the structure of the 
statute and its legislative history make it clear that 
Congress did not intend to authorize preventative 
detention unless the judicial officer finds that one of 
the section 3142(f) conditions for holding a detention 
hearing exists.” 851 F.2d at 11. The court relied in part 
on the expression of Congress that, “Because detention 
may be ordered under section 3142(e) only after a 
detention hearing pursuant to subsection (f), the req- 
uisite circumstances for invoking a detention hearing 
in effect served to limit the types of cases in which 
detention may be ordered prior to trial.” Senate Report 
at 20, reprinted in 1984 U.S. Code Cong. and Admin. 
News at 3203. The court reasoned that the detention 
provisions of the Act were not intended to be invoked 
to safeguard the community from dangers uncon- 
nected to the Federal proceeding that gave rise to the 
bail hearing. 


In amore recent case, United States v. Byrd, 969 F.2d 
106 (5th Cir. 1992), the defendant was indicted for 
receiving child pornography and was detained on the 
basis that he presented a danger of continuing to 
receive child pornography. The Fifth Circuit vacated 
the defendant’s detention order since the offense of 
receiving child pornography is not in and of itself a 
crime of violence. But the court went on to state that it 
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is not necessary that the charged offense be a crime of 
violence. It is only necessary that the case involve a 
crime of violence or any one of the other circumstances 
set out in section 3142(f). Had the Government shown 
that the defendant had engaged in child molestation, 
for example, and that the molestation was reasonably 
connected to the offense charged, the Fifth Circuit 
suggested that the Government could have established 
that this case was one that involved a crime of violence 
warranting detention. See also United States v. Himler, 
797 F.2d 156 (8rd Cir. 1986). 

These holdings require that the offense charged in- 
volve one of the six circumstances listed in section 
3142(f). As indicated in Byrd, the offense charged does 
not have to be one of the offenses listed in section 
3142(f)(1), but the danger must be connected with it. If 
the offense charged is not one of the offenses listed in 
3142(f)(1), the cases appear to hold that there must be 
a nexus between one of the dangerous circumstances 
of section 3142(f) and the offense charged. But what if 
the offense charged is one of those listed in section 
3142(f)(1), but the defendant presents a danger that is 
unrelated to that offense? Two circuits appear to permit 
such detention. 

In United States v. Rodriguez, 950 F.2d 85 (2d Cir. 
1991), the defendant had been indicted for possession 
with intent to distribute cocaine and the Government 
had moved for detention on the basis that defendant had 
committed a shooting that was unrelated to the drug 
trafficking charge. The defendant was detained and 
appealed. The court of appeals rejected the suggestion 
that a nexus must be shown between the offense charged 
and the shooting. Likewise, in United States v. Quarter- 
maine, supra, a defendant charged with a drug offense 
was detained, in part, on the grounds that he presented 
a danger of violence to his family. 

In neither of these cases was the court presented 
with the arguments accepted by the Ploof, Byrd, and 
Himler courts, and those cases were not referred to in 
the opinions. Nonetheless, the difference between 
those cases and Rodriguez and Quartermaine is that 
the latter were drug cases subject to detention hear- 
ings pursuant to section 3142(f)(1)(C) and both were 
subject to the rebuttable presumption. Rodriguez and 
Quartermaine may be reconciled with the Ploof line of 
cases on the basis that once a hearing is authorized 
because it involves one of the circumstances listed in 
section 3142(f), dangers presented by the defendant 
that are unrelated to the offense charged may be 
considered by the judicial officer pursuant to section 
3142(g)(4), which permits the judicial officer to con- 
sider generally danger to any person or the commu- 
nity. 

These cases may also be reconciled on the basis that 
the abuse Congress was trying to prevent by requiring 
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the presence of a circumstance listed in section 3142(f) 
is not significantly affected by the holdings in Rodriguez 
and Quartermaine. According to Ploof et al., if a defen- 
dant may be detained when he or she is neither 
charged with one of the inherently dangerous offenses 
listed in section 3142(f)(1) nor involved in one of the 
circumstances listed in section 3142(f), the detention 
provisions could be a source of abuse. Defendants 
could be charged with a minor offense in order to 
detain them for an unrelated danger. Once detained, 
preventative detention could serve as a coercive tool 
to secure cooperation from the defendant. These are 
not the purposes for which Congress passed the Act, 
and they are discouraged by the requirements of sec- 
tion 3142(f). But if the defendant is charged with an 
offense that involves one of the serious circumstances 
listed in section 3142(f)(1), the opportunity for abuse 
is absent and the court should have the ability to 
consider any circumstance that indicates that the 
defendant may present a danger. 


NOTES 


lEvidence need only be proffered. Direct testimony is generally not 
required. See e.g. United States v. Delker, 757 F.2d 1390 (3rd Cir. 1985). 


*Pretrial services officers have been advised not to consider the 
weight of the evidence. This function, which requires a certain degree 
of legal expertise, is considered more appropriately handled exclu- 
sively by the judicial officer. Weight of evidence is considered the least 
important of the factors listed in section 3142(g). United States v. 
Motamedi, 767 F.2d at 1408. 


50f the 50,198 cases closed by pretrial services for the 12-month 
period ending September 30, 1992, 21,353, or 42.5 percent, were drug 
cases. Statistics were not available on the number of cases involving 
firearms. 


“A grand jury indictment has been held sufficient to establish the 
probable cause necessary to trigger the presumption. See e.g. United 
States v. Quartermaine, 913 F.2d 910, 916 (11th Cir. 1990); United 
States v. Suppa, 799 F.2d 115, 119 (8rd Cir. 1986); United States v. 
Hazime, 762 F.2d 34, 37 (6th Cir. 1985). 


5The Second Circuit has determined that the offense charged must 
be one of the offenses that triggers the presumption. United States v. 
Chimurenga, supra. But see United States v. Farguson,721 F. Supp. 
128 (N.D. Tex. 1989); United States v. Bess, 678 F. Supp. 929 (D.D.C. 
1988). 


Sit is interesting to note, however, that the figures for pretrial 
detainees for the period ending September 30, 1992, show a large, but 
not a “wholesale” detention, of drug defendants despite the case law 
subjecting such defendants with very difficult problems in rebutting 
the presumption. Of the 50,198 cases closed by pretrial services during 
that period, 31,330, or 37.6 percent, were detained. Defendants 
charged with drug offenses constituted only 42.5 percent of the total, 
but 51.5 percent of the defendants who were detained. Of the total 
number of nondrug defendants, 28,845, only 31.7 percent were de- 
tained; but of the total number of drug defendants, 21,353, or 45.5 
percent were detained. Nonetheless, it is certainly feasible to conclude 
that Congress intended the rebuttable presumption to result in less 
than a 15 percent difference in the detention rate between defendants 
charged with 10-year drug offenses and other defendants. 


"It is difficult to argue that Congress did not intend to reach these 
minor offenders. Even in 1984, possession with intent to distribute 
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heroin, cocaine, and other opiates in any amount and marijuana in 
the amount of over 1,000 pounds carried a maximum term of 15 
years. 18 U.S.C. § 841(b) (1978). Today, the sentences for possession 
with intent to distribute opiates range from 20 years to life depend- 


ing on the quantity, and for marijuana, over 10 kilograms from 20 
to life depending on the quantity. 18 U.S.C. § 841(b) (1990). The 
extent of coverage of the presumption cannot, therefore, be ex- 
plained by the accelerating drug penalties. 


in 
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CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


This special edition focuses on correctional projec- 
tion methods to assist policymakers in planning their 
future correctional systems. Heretofore, very little 
attention was paid to how new laws affect not only 
prison but also parole, probation, and jail populations. 
As the articles in this special edition demonstrate, 
significant technological advances have been made in 
projection models that now allow jurisdictions to an- 
ticipate better the impact of proposed sentencing and 
release policies on future correctional population 
growth. 

“Projecting the Future of Corrections: The 
State of the Art,” by James Austin, Steve Cuve- 
lier, and Aaron McVey (July 1992). The number of 
persons under the control of the adult correctional 
system more than doubled between 1980 and 1988. 
Commensurate with these dramatic increases have 
been even greater increases in Federal, state, and local 
spending for correctional services. These recent in- 
creases dramatize the need to anticipate better what 
criminal justice resources will be needed in the future. 
This article examines significant technological ad- 
vancements in the development of policy simulation 
models and defines the present state of the art in 
projecting the future of corrections. 

It is suggested that the most critical component of a 
correctional planning system is the use of mathemati- 
cal models for projecting the size, characteristics, and 
costs of correctional populations. Thus, the purpose of 
this article is to review the current state of the art in 
policy impact analysis and, more directly, the use of 
innovative projection models for evaluating the short- 
and long-term consequences of proposed criminal jus- 
tice policies on the entire correctional system. 

Some time is devoted to definition and differentia- 
tion of the terms and predictions, forecasts, and pro- 
jections. Briefly, predictions emphasize outcome but 
provide no understanding of why the predicted results 
are expected to occur. Forecasts anticipate future sys- 
tem performance and growth based on theoretically 
sound and empirically verified processes. Projections 
simply extrapolate future populations based on meas- 
urements of present system operating conditions. 

Since models provide the framework for the data 
analytic system, the authors discuss what modeling is 
and develop a typology of models, providing examples 
from the literature. Models for representing criminal 
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justice system process are categorized as either deter- 
ministic or stochastic, and those representing the 
criminal justice system structure are categorized as 
either mathematical or logical. 

The growing interest and involvement in projections 
and the improvement in the technology has enhanced 
our understanding of how criminal justice systems 
react to purposeful change. As this body of knowledge 
increases, we will be better able to project the future 
of corrections. 

“A View of the Future: The Effect of Policy on 
Prison Population Growth,” by Nola M. Joyce 
(July 1992). This article examines how policy deci- 
sions contribute to the current problem of prison over- 
crowding in Illinois, discusses policies implemented to 
counteract prison growth, and illustrates the use of 
projection technology to explore other policy changes. 

The increase in prison population is determined by 
three major components: how many offenders are sen- 
tenced to prison, how long they stay in prison, and the 
rate at which they return. Recent trends have signifi- 
cant impact on driving prison growth up. The primary 
factors driving prison growth are policy based. Thus, 
it is policy that must be examined if this growth is to 
be slowed. 

Quite simply, dramatic policy changes in Illinois 
increase criminals’ probability of going to prison and 
staying in prison for a longer period. Policy decisions 
leading to determinate sentencing, forced release, and 
the war on drugs accelerated prison growth and its 
commensurate costs. In response to this sustained 
growth, policy options to restrict growth were devel- 
oped, including increased good time, boot camps, and 
inmate programs. 

The article examines proposals to slow the growth 
and illustrates how policy simulation methods are 
used to eliminate the impact of such proposals. The 
list of alternatives to reduce prison population is end- 
less. The point is that such alternatives can be defined 
and simulated so that decisionmakers can have some 
degree of confidence in making policy changes. 

The approach utilized in this article illustrates the 
usefulness of simulation models in showing policy- 
makers the futures they may create. Although some 
will argue that prison capacity should not drive crimi- 
nal justice policy, at some point we must ask whether 
we can afford to lock up everyone who offends us. 

“Mandatory Minimum Sentencing in Florida: 
Past Trends and Future Implications,” by William 
D. Bales and Linda G. Dees (July 1992). This insight- 
ful article on mandatory minimum sentencing in Florida 
with a sojourn into past trends and future implications 
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shows with clarity that in state laws, judicial sentenc- 
ing practices and court case law can have significant 
implications for state correctional systems. 

Indeterminate sentencing was abolished with the ad- 
vent of sentencing guidelines in 1983. Additionally, Florida 
came under court-ordered capacity limits. These facts, 
coupled with unprecedented growth in the number of 
admissions, forced the implementation of significant early 
release programs that have the unpopular effect of reduc- 
ing prison terms relative to the sentences administered by 
the courts. Sentencing offenders to the mandatory mini- 
mum was an effective method of preventing the use of 
early release mechanisms. The remainder of the article 
focuses on the ramifications of mandatory minimum sen- 
tences. 

The article describes the types of mandatory minimum 
sentences in Florida and the variety of early release credits 
available. Several information sources and methods were 
used to measure the past, current, and future use of 
mandatory minimum sentencing in Florida as well as the 
cost of these practices. 

Although the mandatory minimum sentencing prac- 
tices serve the meaningful agendas of local officials, the 
forecasts presented in this article suggest that this 
mandatory minimum population will continue to grow 
at a significant rate. Expenditure data indicate that 
incarcerating mandatory minimum inmates will cost 
substantially more than incarcerating their nonman- 
datory counterparts. Both control and management 
problems will be exacerbated. The inability to earn 
early release credit removes the incentive for conform- 
ity. The question of whether mandatory minimum sen- 
tencing is applied equitably across demographic groups 
and geographical areas is also an issue that will de- 
mand further investigation. Several recent studies 
suggest that some of the “enthusiastic” initial reports 
of crime reduction by imposition of mandatory mini- 
mum sentences were inaccurate. Further analysis 
must determine if the imposition of mandatory mini- 
mum sentences appreciably reduces crime in the com- 
munity. Most importantly, this article reveals the 
importance of research and projections in order for 
public policy to be derived from a clear delineation of 
supporting and opposing forces driving toward con- 
sensus. 


BRITISH JOURNAL OF 
CRIMINOLOGY 


Reviewed by JAMES M. SCHLOETTER 


The Autumn 1992 issue of the British Journal of 
Criminology is devoted entirely to a review of the best 
papers submitted at the British Criminology Confer- 
ence held at York University from July 24-27, 1991. 


Many themes were presented at the conference, 
encompassing such diverse areas as idealogy and 
penal politics, policing, gender, crime violence and 
social control, alcohol and crime, patterns of offend- 
ing behavior, and criminological research. The con- 
ference and the resulting publication of the various 
papers in the journal sought to focus on ideologies, 
developments, management, and research in the 
criminal justice field. 


One paper, “Criminological Knowledge and Its Re- 
lation to Power, Foucault’s Genealogy and Criminol- 
ogy Today,” is an attempt to formulate a series of 
questions with which to approach research on the 
history of criminology in Britain. The paper explores 
Michel Foucault's characterization of criminology as 
a disciplinary knowledge which serves to legitimize 
and extend modern penal power. The reseacher, 
David Garland, suggests that Foucault’s account does 
not adequately depict the character and range of 
criminology in the 20th century and needs to be re- 
worked and extended if it is to serve as a guide to 
further research. 


Another paper, “Issues of Power and Control, 
Women in Prison and Their Defenders,” is the first 
major attempt in Canada to assess the perspectives 
of women imprisoned, their views towards the facili- 
ties and programs, and the issue of bringing change 
to the treatment of women in prison. Some of the 
results of this study reveal that the reduction of 
women to a child-like status still takes place and that 
the overriding characteristic of women is dependency. 
As many of the women incarcerated have been victims 
of some sort or another in their lives, the inmates 
needed programs which would help to bolster their 
self-esteem. 


Another area of study was viewed in “Repairing the 
Damage: Can Reparation be Made to Work in the Service 
of Diversion?” Author Jim Dignan writes that the 1980's 
have been described as a decade of diversion, at least as 
far as juvenile offenders are concerned. The hopes of 
employing diversion as a viable criminal justice tool were 
often dashed by research which showed that where 
reparation is used in the service of diversion, the victim 
invariably loses out. As a result, after an initial burst of 
enthusiasm, official policymakers appear to have re- 
jected diversion in favor of more traditional approaches. 
The author argues that it would be wrong to cast diver- 
sion aside, for some of the research does not provide a 
sound empirical basis on which to conclude that repa- 
ration can never be made to work in the service of 
diversion. Moreover, there are a number of sound 
policy reasons for perservering with attempts to de- 
velop reparation as a means of diverting offenders 
from court. 
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The next review of the British Journal of Criminol- 
ogy will address other areas of the British Criminology 
Conference, including comparative criminological 
studies, choices among offenders, and the changing 
dynamics of crime. 


AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Victimization and Traumatic Injuries 
Among the Homeless: Associations with Alco- 
hol, Drug, and Mental Problems,” by Deborah 
K. Padgett and E.L. Struening (October 1992). 
This interesting study shows that homeless people 
in New York City are seriously at risk of being 
victimized or injured on the streets and in many 
shelters for the homeless. Because of the dire condi- 
tions under which homeless people must live, they 
are highly susceptible to accidental injury. A rela- 
tively high percentage of homeless persons who seek 
care in various health care facilities including hos- 
pital emergency rooms present with traumatic inju- 
ries. For instance, a 1987 survey of homeless adults 
in New York City showed 39 percent of all their 
emergency room visits were for the treatment of 
traumatic injuries. Broken bones were the most 
common injury, followed by cuts, falls, and burns. 
Finally, there is reason to believe that homeless 
persons with alcohol, drug, and mental problems are 
at greater risk of victimization and injury than their 
homeless counterparts who are without these prob- 
lems. It has been hypothesized that alcohol, drug, 
and mental problems result in decreased alertness 
and vigilance which puts homeless persons with 
these problems at greater risk in the hazardous 
environment afforded by urban streets or public 
shelters. 

For purposes of this study, which was made during 
the summer of 1987, 1,260 residents of 26 New York 
City shelters for adult homeless were extensively in- 
terviewed focusing on their mental health status, their 
use of alcohol and drugs, and their experience with 
victimization and traumatic injuries. Limb fractures 
and concussions were the most frequent injuries re- 
ported by both male and female respondents. Burns 
were much less common. The rates of victimization 
were higher for men than for women with robbery by 
force, stolen property, and having been threatened 
with a weapon as the most frequent insults experi- 
enced. Women had slightly higher rates of having been 
beaten than men and much higher rates of sexual 
assault than men. The study revealed that 42.7 per- 
cent of men and 45 percent of women showed signifi- 
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cant clinical signs of depression, while 12.5 percent of 
the women and 11.5 percent of the men showed signifi- 
cant levels of psychotic ideation. Significant evidence 
of alcohol dependence was shown in 25 percent of the 
men and 14 percent of the women. Significant evi- 
dence of drug dependence was found in 33.9 percent of 
men and 22.8 percent of women in this series. As might 
be expected, evidence of alcohol, drug, and mental 
problems correlated significantly with reports of vic- 
timization and injuries. 

In short, this excellent study shows a significant risk 
of victimization and injury among homeless shelter 
occupants, with rates of injuries ranging as high as 12 
percent and rates of victimization up to 56 percent. It 
should be noted that the rates of victimization among 
the homeless are 20 times higher than those reported 
by the Department of Justice for the general popula- 
tion. In general, the results of this study suggest that 
more effort is needed to create safer conditions in the 
shelters as well as on the streets. The authors con- 
clude that “ultimately a reordering of social priorities 
directed toward ending homelessness is needed.” 


PRETRIAL REPORTER 


Reviewed by GEORGE F. MORIARTY, JR. 


The December 1992 issue of the Pretrial Services 
Resource Center’s Pretrial Reporter includes a sum- 
mary of the findings of the National Pretrial Report- 
ing Program (NPRP). The Resource Center 
administered the data collection for the Bureau of 
Justice Statistics (BJS), and NPRP collected data on 
13,579 defendants who had felony charges filed in 
May 1990 in a representative sample of 39 of the 75 
most populous counties in the United States. The 
program tracked the defendants to adjudication, or 
for up to 1 year, with a number of varied findings: 


« Among defendants who were released pretrial, 54 
percent were released within 1 day of arrest, 80 
percent within 1 week of arrest, and 93 percent 
within 1 month of arrest. 


¢ Twenty-four percent of released defendants had a 
bench warrant issued for failing to appear. Of 
these, two-thirds were returned to court by the end 
of the study. 


¢ Eighteen percent of released defendants were re- 
arrested for an offense while awaiting adjudica- 
tion for the sample case. Sixty percent of the 
rearrests were for felony offenses, while 40 per- 
cent were for misdemeanors. 


¢ Sixty percent of released defendants were released 
on nonfinancial conditions, approximately two- 
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thirds on their own recognizance. Five of the par- 
ticipating counties did not use release on recogni- 
zance for any felony defendants, and nine other 
counties used it in less than 10 percent of their 
cases. 


Forty percent of released defendants were re- 
leased on financial conditions, with surety bail 
accounting for approximately three-fifths of all 
financial releases. Surety bail was not used in 8 
counties and used less than 10 percent of the time 
in 7 of the 39 participating counties. 


Among the 35 percent of sample defendants who 
were not released prior to disposition, five out of 
six were detained because they were unable to post 
the required money bond; one in six were held 
without bond, comprising 6 percent of all felony 
defendants. 


Fifty-six percent of released defendants had no 
record of prior convictions compared to 29 percent 
of detained defendants. 


Twelve percent of the failures-to-appear occurred 
within the first week of release, 38 percent within 
1 month, 71 percent within 3 months, and 90 
percent within 6 months. 


Thirteen percent of pretrial rearrests occurred 
within the first week of release, 39 percent within 
1 month, 69 percent within 3 months, and 88 
percent within 6 months. 


About 60 percent of the released defendants who 
were later rearrested were released again prior to 
disposition of the sample case. 


The median time from arrest to adjudication was 
longer for released defendants (125 days) than for 
those who remained in detention (37 days). By the 
end of the 1-year study period, 87 percent of all the 
cases of sample defendants had been adjudicated. 


Of the defendants detained pretrial whose cases 
were adjudicated, a higher percentage were con- 
victed (77 percent). For released defendants the 
rate was 56 percent. 


Convicted defendants who had been detained were 
twice as likely as released defendants to receive a 
state prison sentence. Only 10 percent of detained 
defendants received probation, while 37 percent of 
released defendants were placed on probation. 


The overall rate of pretrial release for 1990 (65 
percent) remained virtually unchanged from 1988 
(66 percent). Failure-to-appear and rearrest rates 
were unchanged. 


The Legalization Debate 


Drug Legalization: For and Against. Edited by Rod 
L. Evans and Irwin M. Berent. Lasalle, IL: Open Court 
Publishing Company, 1992. Pp. 331. 


In his introduction to Drug Legalization: For and 
Against, noted television journalist Hugh Downs ex- 
plains that until very recently, the topic of drug legali- 
zation was “taboo and entertained largely by those 
outside the mainstream.” However, he adds, the 
broad spectrum of “eminent participants” who are 
represented in this collection by Evans and Berent 
clearly demonstrates that this highly complex, often 
emotionally charged, debate has come of age. Con- 
tributors to this volume include well-respected colum- 
nists, professors, attorneys, politicians, chemists, 
psychiatrists, FBI agents, and former probation offi- 
cers. Their respective opinions are gleaned from con- 
gressional hearings, newspaper editorials, and 
philosophical journals. Evans and Berent present an 
amazingly rich body of diverse opinions, all of which 
are very well written and fairly recently published (all 
between 1988 and 1990). To the benefit of the reader, 
the editors include a thorough description of the vari- 
ous contributors and their many accomplishments. 


As the editors make clear both in their choice of 
authors as well as of format, the legalization debate 
“is not neatly divided into only two sides.” Different 
authors focus on various dimensions of the legaliza- 
tion debate, from the possible effect on the rate of drug 
use, on the black market, and on crime generally, to 
issues of personal autonomy, current privacy case law, 
and the excesses of the “drug war.” The editors direct 
this timely collection to the broadest possible audi- 
ence, to all of those individuals who are concerned 
about drugs, their use, distribution, and the laws 
governing them. 


The book is divided into 11 chapters, most of which 
include at least two articles, ranging anywhere from 3 
to 32 pages in length. The editors also provide a helpful 
synopsis at the beginning of each article. Except for 
the first two chapters, each chapter concentrates on a 
particular perspective on the debate over drug legali- 
zation. Some commentary by the editors concerning 
the nuances or unique conflicts within each perspec- 
tive might have been useful to the reader, but the 
editors clearly chose to let the respective authors 
speak for themselves. Nevertheless, the book flows 
smoothly throughout. 
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Chapter one consists solely of specific policy ques- 
tions raised by Congressman Charles Rangel (D-NY), 
which, the Congressman argues, must be addressed 
in any discussion of legalization. This brief presenta- 
tion of difficult questions reveals the complexity of the 
issue. It appears that the editors open with this short 
article because they do not want the reader to become 
bogged down in the following discussions but rather 
to anticipate continually the “real life” problems and 
policy choices inherent in any scenario in which drug 
legalization might be considered. 

In chapter two, the editors present two introductory 
arguments, one in favor of legalization, the other op- 
posed. The first author focuses on the ineffectiveness 
of law enforcement to stem the tide of drug use, the 
profits produced for the black market players, and the 
“moral cost of prohibition,” i.e., that 40 million Ameri- 
cans who consume illegal drugs are labeled criminals 
although they “do no harm to others” (p. 23). The 
second author acknowledges that there are problems 
in current drug policy, but argues that increased ac- 
cess to drugs will lead to increased use, that legaliza- 
tion would remove the stigma attached to drug use, 
and finally that drug use debases one’s life: “Depend- 
ency on certain mind-altering drugs is a moral issue 
and ... their illegality rests in part on their immoral- 
ity” (p. 40). 

In subsequent chapters, Evans and Berent have 
selected opposing viewpoints on the issue of drug 
legalization from authors generally within the same 
professional groups: Chapter four pits Edward J. 
Tully and Marguerite A. Bennett, of the FBI, against 
Merrill A. Smith, a former chief of probation, Admin- 
istrative Office of the U.S. Courts; in chapter seven, 
Baltimore Mayor Kurt L. Schmoke’s argument in fa- 
vor of legalization is followed by an article by William 
J. Bennett, the former “Drug Czar”; in chapter eight, 
two scientists, one a neuroscience specialist, the other, 
a p'.armacologist, argue either side of the legalization 
debate; in chapter nine, two psychiatrists present 
their opposing thoughts on the legalization issue. 

All of the selections in Drug Legalization: For and 
Against are carefully reasoned. The few shortcomings 
which do appear in the arguments presented are con- 
centrated in those articles by authors who take a 
so-called “moral” stance against currently illegal sub- 
stances but not against legal, addictive intoxicants. 
Some of the articles in this volume are a bit polemical, 
others tend to be more academic and scholarly in 
nature, but taken together, the articles included by 
Evans and Berent comprise a comprehensive, bal- 
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anced collection of recent thought by some of the 
Nation’s foremost authorities on the issue of drug 
legalization. This book will serve its readers well as an 
important source of information and insight on a sub- 
ject with which American society will struggle for 
many years to come. 


Richmond, Virginia JAY S. WHETZEL 


Analyzing the Alternatives 


Alternatives to Prison: Punishment, Custody and 
the Community. By Anthony A. Vass. Newbury Park, 
CA: Sage, 1990. Pp. 205. $19.95. 


Rising prison populations and skyrocketing offender 
recidivism rates are two contemporary problems per- 
vading the criminal justice landscapes in both Europe 
and North America. Policymakers and administrators 
have touted various community-based criminal sanc- 
tions as a means of alleviating these problems. In 
Alternatives to Prison, Vass presents a conceptual 
analysis of community-based alternatives, largely 
within the setting of the English criminal justice sys- 
tem. His book offers a comparative perspective by 
including statistics and descriptions of practices and 


policies in other countries in Europe and North Amer- 
ica. 


The author’s major contention is that while alterna- 
tives to incarceration show promise in reducing prison 
overcrowding and offender recidivism, relevant poli- 
cies must be designed to accomplish such goals. Vass 
argues that current policies guiding alternatives are 
critically flawed and politically self-serving-most al- 
ternative policies use retribution as a centerpiece. 
Such a starting point, Vass feels, effectively forecloses 
the possibility of reducing the prison population by 
alternative means. Alternatives such as community 
service centers, intensive supervision, home confine- 
ment, and halfway houses indirectly contribute to the 
inflation of the prison population by escalating the 
individual offender up the penal ladder. That is, as the 
number of conditions under which an offender is to 
abide increases, the extent to which an offender can 
violate becomes magnified. 

Since most alternatives retain the threat of incar- 
ceration for noncompliance, the major theoretical 
thrust of alternatives toward reducing incarceration 
rates is easily thwarted. 

Beginning with chapter one, Vass provides a brief 
historical account of the development of prison as an 
institution, its recurrent crises, and the development 
of alternatives. The next three chapters focus on the 
current concerns of prison costs and overcrowding and 


set forth the theoretical and empirical foundations of 
alternatives. Vass asserts that current policies in Eng- 
land encourage the imposition of alternatives on those 
who would otherwise receive straight probation. This 
practice “widens the net” of social control and surveil- 
lance, which in turn leads to further prison expansion. 

Vass writes, in chapter five, that alternatives should 
be understood in terms of “process,” or the transac- 
tional relationship between the offender and his or her 
supervisor. In the setting of community-based alterna- 
tives, supervisors typically have the discretion to use 
informal sanctions in response to an offender’s non- 
compliant behavior. Informal sanctions allow for cer- 
tain degrees of noncompliance without applying the 
formal sanction of incarceration. Vass feels supervisor 
discretion in utilizing unofficial measures in this way 
are an important key to the success of alternatives. 
Since formal policy often does not address or allow for 
any instance of noncompliance, supervising officers, 
perhaps without knowing it, shape policy with this 
type of discretionary decision-making. 

Chapter six focuses on probation day care centers as 
a relatively new alternative used extensively in Eng- 
land. Day care centers are used primarily for petty 
theft offenders with unstable employment histories. 
Eligible offenders are usually sentenced to a day care 
center for periods up to 60 days. The program includes 
daily work activities plus training in a number of life 
skills. One shortcoming of these centers, according to 
Vass, is cost. Placing an offender in a probation day 
care center costs roughly the same as incarceration. 
The issue of cost-effectiveness can create an additional 
problem in alternative programs. Vass believes policy- 
makers publicly sell alternatives as cost-effective, 
which subsequently results in legislators under- 
funding these programs to substantiate their claim. 

Chapters seven and eight synthesize the previous 
chapters, criticize the current English policies, and 
address the moral and ideological implications of over- 
all criminal justice policy. 

With this book, Vass succeeds in accurately describ- 
ing the prison crisis, supporting and defending his 
thesis, and offering specific policy proposals. This book 
would make a useful addition to graduate criminal 
justice courses. Because Vass carefully balances both 
theory and practice in his discourse, both academi- 
cians and practitioners should find the book equally 
palatable. 

Some may criticize Vass’ proposals and conclusions 
as rehabilitative utopianism—ignoring altogether the 
concept of punishment. But by limiting his unit of 
analysis to correctional policy and its corresponding 
institutional dynamics, Vass logically avoids directly 
addressing topics of retribution and punishment. This 
allows him to avert these conspicuously deductive, and 
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sometimes self-limiting, subjects. Such an inductive 
strategy allows Vass to successfully advance new ideas 
beyond the current conceptual gridlock. 


Jackson, Mississippi DARREN GOWEN 


Foundation for Corrections 
Education 


Introduction to Corrections (2nd edition). By 
Clemens Bartollas and John P. Conrad. New York: 
Harper Collins Publishers, 1992. Pp. 584. 


Last year John P. Conrad, whose many contributions 
to our criminal justice system have proved invaluable 
to practitioners and academicians alike, departed this 
world. Prior to his death, however, he and Clemens 
Bartollas of the University of Northern Iowa produced 
an excellent volume, Introduction to Corrections, 
which presents a comprehensive and fairly objective 
view of America’s criminal justice system, with par- 
ticular focus on corrections. 

This book, a second edition, is divided into seven 
sections, the first of which is comprised of five chapters 
and is devoted to the history and development of 
corrections. More specifically, contained in the first 
part is a general overview of issues and problems 
which confront and drive our system of justice, a 
detailed discussion of the changing character of cor- 
rections, and a review of the often conflicting goals of 
the criminal justice system. In this first section the 
authors stress the importance of an historical perspec- 
tive and provide a strong foundation on which the 
remainder of the text is constructed. 

The second part of this volume, comprised of two 
chapters, covers the organization and functions of the 
courts and the sentencing process. Of particular inter- 
est is Bartollas and Conrad’s discussion of changes 
seen in sentencing practices and their treatment of the 
debate surrounding the continued use of the death 
penalty. 

Community-based corrections is the focus of section 
three, a subject to which the authors devote three 
lengthy chapters. This section deals with probation, 
parole, and other community corrections initiatives. 
Considering the fact that more changes have occurred 
in recent years in community corrections than in any 
other component of our criminal justice system, and 
more demands have been placed on it to divert offend- 
ers from incarceration in overcrowded institutions, it 
is fitting that this section of the text is the longest. The 
authors provide fairly detailed coverage of innovative 
programs and practices, new technology, and undocu- 


FEDERAL PROBATION 


March 1993 


mented yet politically attractive fads currently in 
vogue incommunity corrections. 

The fourth part of the text, comprised of two 
chapters, provides an overview of local, state, and 
Federal institutions, and serves as an introduction 
to the next two sections, which deal specifically 
with correctional institutions. It is gratifying to 
note that Bartollas and Conrad devoted an entire 
chapter to locally operated jails, referred to as the 
“horror of our age” by the late Karl Menninger. All 
too frequently the subject of jails receives less than 
adequate attention in introductory corrections 
texts. 

“Institutional Administration” is the title of the 
next section, which contains four chapters which 
address issues relating to institutional manage- 
ment, security, violence, and the rights of the con- 
fined offender. This is a particularly interesting 
section, especially the chapter on management, 
which contains a discussion of the changing roles 
of correctional administrators and a review of vari- 
ous management styles, and which is concluded 
with a brief description of Conrad’s vision of what 
prisons ought to be-——-“lawful, safe, industrious, and 
hopeful.” 

The sixth part of the book, comprised of two chap- 
ters, is devoted to female and male prisoners. While 
this section is well done, it could have been enhanced 
with the addition of a third chapter addressing spe- 

‘cial needs offenders. 

Research and the future of corrections are dis- 
cussed in the final section. These subjects will be of 
interest to persons responsible for the development 
and implementation of correctional policy. While 
they could have easily done otherwise, especially in 
light of the lack of enlightened leadership in Ameri- 
can corrections, Bartollas and Conrad conclude their 
discussion of the future of the criminal justice sys- 
tem on a hopeful note. 

Throughout the book the authors include inter- 
views with prominent correctiona! administrators 
on specific issues. Including such interviews en- 
hances the quality of this effort, because they pro- 
vide the reader with the views of well-known and 
respected practitioners. 

Each chapter in the text is concluded with a list of 
key terms, discussion topics, annotated references, 
and notes, all of which serve to assist instructors in 
presenting the information and students in developing 
a better understanding of the subject matter. The 
volume also contains an impressive glossary; in addi- 
tion, the authors have provided a name index and a 
subject index, both of which are comprehensive. 

This second edition of Introduction to Corrections 
is an excellent book, one which should be used for 
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introductory corrections courses. The information is 
presented in sucha way astoholdthereader’s interest 
and tostimulate further inquiry. 


Huntsville, Texas DAN RICHARD BETO 


Books Received 


American Skinheads: The Criminology and Control 
of Hate Crime. By Mark S. Hamm. Westport, CT: 
Praeger, 1993. Pp. 248. $55. 

Criminal Justice (8rd edition). By Sue Titus Reid. 
New York: Macmillan Publishing Company, 1993. Pp. 
814. 

The Facts About Drug Use: Coping with Drugs and 
Alcohol in Your Family, at Work, in Your Community. 
By Barry Stimmel, M.D. Binghamton, NY: The Ha- 
worth Medical Press, 1993. Pp. 374. $19.95. 


Finnish Criminal Justice: An American Perspective. 
By L. Craig Parker, Jr. Lanham, MD: University 
Press of America, 1993. Pp. 152. 

In the Shadow of the White House: Drugs, Death, 
and Redemption on the Streets of the Nation’s Capital. 
By Mike Tidwell. Rocklin, CA: Prima Publishing, 
1992. Pp. 341. $19.95. 

Living in Prison: The Ecology of Survival. By Hans 
Toch. Washington, DC: American Psychological Asso- 
ciation, 1992. Pp. 403. $19.95. 

Mosaic of Despair: Human Breakdowns in Prison. 
By Hans Toch. Washington, DC: American Psycho- 
logical Association, 1992. Pp. 452. $19.95. 

Unequal Justice: A Question of Color. By Coramae 
Richey Mann. Bloomington, IN: Indiana University 
Press, 1993. Pp. 301. $35 (cloth); $14.95 (paper). 

Women and Crack-Cocaine. By James A. Inciardi, 
Dorothy Lockwood, and Anne E. Pottieger. New York: 
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Myrl E. Alexander, third director of the Federal 
Bureau of Prisons and a leading figure in American 
corrections for more than 50 years, died on January 
14, 1993. He was 83 years old. Alexander served in 
various capacities for the Bureau, beginning his career 
in 1931 as a junior warden’s assistant at the U.S. 
Penitentiary, Atlanta, Georgia; he was director of the 
Bureau from 1964-70. During his career--among 
other things—he one of the youngest wardens in the 
history of the Bureau. He also served as chief of the 
prison system in postwar Germany under the Ameri- 
can occupation government. He was elected president 
of the American Correctional Association in 1956 and 
established the Center for the Study of Crime, Delin- 
quency, and Corrections at Southern Illinois Univer- 
sity in 1961. An advocate of greater community 
involvement in corrections, Alexander was an archi- 
tect of the 1965 Federal Prisoner Rehabilitation Act, 
which increased halfway house, work release, and 
study release opportunities for inmates. In 1967, he 
received the President’s Award for Distinguished Fed- 
eral Civilian Service from President Lyndon B. John- 
son. 


The Federal Bureau of Investigation recently 
released the first data available from its statistical 
program on hate crimes. The program was initiated in 
response to the Hate Crime Statistics Act of 1990 and 
is being implemented by law enforcement agencies 
across the Nation. The data cover calendar year 1991 
and were supplied by nearly 3,000 law enforcement 
agencies in 32 states. Hate crime occurences were 
recorded by 27 percent of the 2,771 agencies partici- 
pating; the remaining agencies reported no such of- 
fenses came to their attention. The data revealed that, 
among the offenses measured, intimidation was the 
most frequently reported hate crime, accounting for 
one of three offenses. Racial bias motivated 6 of 10 
offenses reported; religious bias, 2 of 10; and ethnic 
and sexual-orientation bias, both 1 of 10. 


According to a new report based on a 3-year study 
by the FBI’s Uniform Crime Reporting Program, 
killers of law enforcement officers are predominantly 
single, young, high school-educated, white men who 
have some type of personality disorder and prior crimi- 
nal histories. The report, Killed in the Line of Duty: A 
Study of Selected Felonious Killings of Law Enforce- 
ment Officers, generally characterizes victim officers 
as easy-going, trusting, and more conservative than 
fellow officers in the use of physical force. The report 
addresses the psychology of the killer, the behavior of 
the victim officer, and the circumstances under which 


Vol. 57, No. 1 


It Has Come to Our Attention 


the officer lost his or her life. Fifty-one cases involving 
the slayings of 54 officers by 50 offenders were in- 
cluded in the study. 


According to a Bureau of Justice Statistics Bul- 
letin, “Capital Punishment 1991” (October 1992), eight 
states executed 14 prisoners during 1991, bringing the 
total number of executions to 157 since 1976, the year 
that the U.S. Supreme Court reinstated the death 
penalty. Those executed during 1991 had spent an 
average of 9 years and 8 months awaiting execution, 
about 1 year and 9 months longer on average than the 
23 persons executed during 1990. At yearend 1991, 34 
states and the Federal prison system reported a total 
of 2,482 prisoners under sentence of death, a 5.8 per- 
cent increase over the number held at the end of 1990. 
The majority, 1,464 (59 percent), were white; 982 (39.6 
percent) were black; 23 (0.9 percent) were American 
Indian; and 13 (0.5 percent) were Asian. Hispanic 
prisoners (184) accounted for 7.4 percent of those 
under a death sentence. Thirty-four (1.4 percent) of 
those under a death sentence were women. 


The American Bar Association’s Criminal Jus- 
tice Section, in its First Annual Report on the State 
of Criminal Justice, reports that “while drug use is 
decreasing and violent crime is increasing, the crimi- 
nal justice system is directing more of its attention to 
drug offenses and less to violent crime—resulting in 
an increasing proportion of persons imprisoned for 
drug offenses and a decreasing proportion imprisoned 
for violent crime.” The report notes that national 
measurements of drug use appear to show a downward 
trend over the past few years. Yet between 1986 and 
1991, drug arrests increased 25 percent. According to 
the report, another trend that emerged was that “in- 
creases in arrests and imprisonment have been signifi- 
cantly greater for members of racial and ethnic 
minority groups than for others, especially in drug and 
juvenile cases.” 


The Southern Conference on Corrections will 
be held April 15-16, 1993, in Orlando, Florida. Focus- 
ing on the topic “Corrections at the Crossroads: Issues 
and Policies,” the conference will feature major tracks 
including women in correctional management and the 
role of mentoring; health care issues and new direc- 
tions in correctional health care; and special correc- 
tional populations including the elderly, minorities, 
and women. For more information, write to Joyce 
Byrd, Registration Coordinator, Southern Conference 
on Corrections, 2601 Blairstone Road, Tallahassee, 
Florida 32399-2500; or call her at 904/488-9940. 


VINCENT L. BRODERICK: U.S. District Judge, Southern Dis- 
trict of New York, since 1976, and Chairman, Committee on Crimi- 
nal Law and Probation Administration of the Judicial Conference 
of the United States, since 1990. J.D. (1948), Harvard Law School. 
Attorney in Private Practice, New York City, 1948-54; Deputy Com- 
missioner in Charge of Legal Matters, New York City Police Depart- 
ment, 1954-56; General Counsel, National Association of 
Investment Companies, 1956-61; Chief Assistant U.S. Attorney, 
Southern District of New York, 1961-65; Interim U.S. Attorney, 
1962; Police Commissioner, New York City Police Department, 
1965-66; Attorney in Private Practice, New York City, 1966-76. 
Author of “The Supreme Court and the Police: A Police Viewpoint,” 
Journal of Criminal Law, Criminology and Police Science (1966). 


JAMES G. CARR: U.S. Magistrate Judge, Northern District of 
Ohio, since 1979. A.B. (1962), Kenyon College; LL.B. (1966), Har- 
vard Law School. Associate, Gardner & Carton, Chicago, Illinois, 
1966-68; Staff Attorney, Cook County Legal Assistance Foundation, 
1968-70; Professor of Law, University of Toledo, 1970-79. Member, 
Committee on Criminal Law and Probation Administration, Judi- 
cial Conference of the United States, since 1986. Board of Trustees, 
Pretrial Services Resource Center, since 1991. Author of The Law 
of Electronic Surveillance (1986); Juvenile Law and Its Processes 
(1989). 


JOELB. ROSEN: U.S. Magistrate Judge, District of New Jersey, 
since 1987. B.A. (1969), Colgate University; J.D. (1973), Rutgers 
University School of Law. Law Clerk to the Honorable Mitchell H. 
Cohen, U.S. District Court, District of New Jersey, 1973-74; Assis- 
tant U.S. Attorney, District of New Jersey, 1975-78; Attorney, Pri- 
vate Practice, 1978-79; Deputy Attorney General, New Jersey 
Division of Criminal Justice, 1979-83. Assistant U.S. Attorney, 
District of New Jersey, 1985-87. 


E. MICHAEL MCCANN: Milwaukee County District Attorney, 
since 1968. B.A. (1959), University of Detroit; LL.B. (1962), George- 
town University; LL.M. (1963), Harvard University. President, Wis- 
consin District Attorneys Association. Vice-Chair, Criminal Justice 
Council, American Bar Association. Member, Board of Trustees, 
Pretrial Services Resource Center. Author of “Incompetency and 
Insanity,” Advanced Criminal Trial Tactics (1978); “The Insanity 
Defense at Trial,” Advanced Criminal Trial Tactics (1978). 


DOUGLAS WILLIAM WEBER: Program Developer/Grant 
Writer, Wisconsin Correctional Service, since 1992. B.A. (1988), 
University of Wisconsin-Eau Claire. Employment Counselor and 


Youth Program Coordinator, Wisconsin Correctional Service, 1990- 
91. 


D. ALAN HENRY: Director, Pretrial Services Resource Center, 
since 1982. B.A. (1974), University of Maryland. Various Positions 
(including Supervisor, Community Resources Division, and Chief of 
Planning and Development), D.C. Pretrial Services Agency, 1968- 
77; Technical Assistance Associate, Pretrial Services Resource Cen- 
ter, 1977-82. Recipient, Cesare Becarria Award, National Criminal 
Justice Association, 1986. Author of Pretrial Release Program Op- 
tions, National Institute of Justice (1984); Alleviating Jail Crowd- 
ing: A Systems Perspective, National Institute of Justice (1985); 
“Pretrial Services: Today and Yesterday,” Federal Probation (1991). 


JOHN S. GOLDKAMP: Professor of Criminal Justice, Temple 
University, and President, Crime and Justice Research Institute. 
Author of Two Classes of Accused (1979); Policy Guidelines for Bail: 
An Experiment in Court Reform (1985); Unnecessary Detention or 
Unsafe Release: Exploring Judicial Reform of Pretrial Release in 
Three Major Criminal Courts (1993). 


Contributors to this Issue 


SHELBY MEYER: Supervised Release Unit Supervisor, Pima 
County Superior Court Pretrial Services, since 1984. B.A. (1974), 
St. Cloud State College; M.S. (1979), University of Arizona. Various 
Positions, Pima County Superior Court Pretrial Services, 1979-84. 


KIM M. HOLLOWAY: Director, Pima County Superior Court 
Pretrial Services, since 1984. B.S. (1979), University of Arizona; 
M.A. (1986), University of Phoenix. Various Positions, Pima County 
Superior Court Pretrial Services, 1977-84. 


JOHN A. CARVER: Director, D.C. Pretrial Services Agency, 
since 1984. B.A. (1967), University of Wisconsin; J.D. (1974), George- 
town University Law Center. Research Assistant, National Parale- 
gal Institute, 1972; Various Positions (including Staff Interviewer, 
Supervisor, Court Coordinator, and Deputy Director), D.C. Pretrial 
Services Agency, 1970-84. President, National Association of Pre- 
trial Services Agencies, 1980-85. President, Mid-Atlantic Pretrial 
Services Association, since 1991. Author of “Pretrial Drug Testing: 
An Essential Step in Bail Reform,” BYU Journal of Public Law 
(1991); “Pretrial Urine Testing in the District of Columbia: Its 
Usefulness for Risk Classification and as a ’Signaling Device’ for 
Release Risk,” Journal of Drug Issues (1991). 


TIMOTHY P. CADIGAN: PACTS Program Administrator, Ad- 
ministrative Office of the U.S. Courts, since 1992. B.A. (1983), Kean 
College; M.A. (1986), Rutgers University. U.S. Pretrial Services 
Officer, District of New Jersey, 1988-90; Pretrial Services Program 
Specialist and Probation Program Specialist, Administrative Office 
of the U.S. Courts, 1990-92. Author of “Electronic Monitoring in 
Federal Pretrial Release,” Federal Probation (1991); “The Federal 
Demonstration Program of Mandatory Drug Testing,” Federal Pro- 
bation (1992). 


DANIEL B. RYAN: Chief, Program Services Branch, Probation 
and Pretrial Services Division, Administrative Office of the U.S. 
Courts, since 1987. B.A. (1968), Providence College; J.D. (1971), St. 
John’s University. Staff Attorney, New Haven Community Correc- 
tional Center, Redirection Center, 1971-73; Executive Director, New 
Haven Pretrial Services Council, 1973-75; Assistant Professor of 
Criminal Justice, University of New Haven, 1975; Chief U.S. Pre- 
trial Services Officer, Eastern District of New York, 1976-78; Pre- 
trial Services Specialist, Administrative Office of the U.S. Courts, 
1978-87. Guggenheim Fellow in Criminal Justice, Yale Law School, 
1976-77. 


JOHN W. BYRD: Chief U.S. Pretrial Services Officer, Western 
District of Texas, since 1987. B.S. (1969), Eastern New Mexico 
University; M.A. (1978), University of New Mexico. Child Welfare 
and Family Assistance Caseworker, New Mexico Health and Social 
Services Department, 1969-70; Adult Probation and Parole Officer 
and District Supervisor, New Mexico Department of Corrections, 
1970-73; U.S. Probation Officer, Western District of Texas, 1973-74; 
Various Positions (U.S. Probation Officer, Supervising U.S. Proba- 
tion Officer, Chief Deputy Clerk, Clerk of U.S. Bankruptcy Court), 
U.S. Court, District of New Mexico, 1974-82; Executive Director, 
Texas Board of Pardons and Paroles, 1982-87. 


THOMAS A. HENRY: Supervising U.S. Pretrial Services Offi- 
cer, District of New Jersey, since 1987. B.A. (1964), Cathedral 
College; Ph.D. (1980), St. John’s University. U.S. Pretrial Services 
Officer, Eastern District of New York, 1976-84; U.S. Probation 
Officer, Southern District of New York, 1984-87; Adjunct Professor, 
Long Island University, 1979-86, and Montclair State College, 1988- 
92. 


MARION GUTMANN: Supervising U.S. Pretrial Services Offi- 
cer, Southern District of New York, since 1990. B.A. (1971), Brooklyn 


Vol. 57, No. 1 


90 FEDERAL PROBATION 


College. Career Developer, Court Employment Project, 1974-76; 
U.S. Pretrial Services Officer, Eastern District of New York, 1976- 
84; U.S. Probation Officer and U.S. Pretrial Services Officer, South- 
ern District of New York, 1984-90. 


GEORGE F. MORIARTY, JR.: Chief U.S. Pretrial Services 
Officer, District of Massachusetts, since 1988. B.A. (1969), Boston 
College, J.D. (1978), Georgetown University. Deputy Director and 
Other Positions, D.C. Pretrial Services Agency, 1972-88. President, 
National Association of Pretrial Services Agencies (NAPSA), 1990- 
94. Editor, NAPSA News, since 1985. Member, Board of Trustees, 
Pretriai Services Resource Center, since 1990. 


PERIODICAL REVIEWERS 


GEORGE F. MORIARTY, JR., is Chief U.S. Pretrial Services 
Officer, District of Massachusetts, Boston. 


March 1993 


JAMES M. SCHLOETTER is U.S. Probation Officer, Northern 
District of California, San Francisco. 


CHARLES E. SMITH, M.D., is Professor Emeritus, Depart- 
ment of Psychiatry, University of North Carolina, Chapel Hill. 


CHARLES L. STEARNS is Supervising U.S. Probation Officer 
(Retired), Central District of California, West Covina. 


BooK REVIEWERS 


DAN RICHARD BETO is Director, Judicial District Community 
Supervision and Corrections Department, Huntsville, Texas. 


DARREN GOWEN is U.S. Probation Officer, Southern District 
of Mississippi, Jackson. 


JAY S. WHETZEL is U.S. Pretrial Services Officer, Eastern 
District of Virginia, Richmond. 


*U.S. Government Printing Office: 1993 -- 341-260/80001 


— 

| 


Information about the Superintendent of Documents’ Subscription Service 


Current Subscribers 


To know when to expect your renewal notice and keep a good thing coming. . . To keep our subscription prices 
down, the Government Printing Office mails each subscriber only one renewal notice. You can learn when 


you will get your renewal notice by checking the number that follows ISSDUE on the top line of your 
label as shown in this example: 


When this digit is 0, a renewal 
notice will be sent. 


FPQ SMITH212J ISSDUE000 R 1 
JOHN SMITH 

212 MAIN ST 

FORESTVILLE MD 20747 


When that number reads ISSDUE000, you have received your last issue unless you renew. You should 


receive your renewal notice around the same time that you receive the issue with ISSUEDUE000 on the 
top line. 


To be sure that your service continues without interruption, please return your renewal notice promptly. If 
your subscription service is discontinued, simply send your mailing label from this issue to the Superintendent 
of Documents, Washington, D.C. 20402-9371 with the proper remittance and your service will be reinstated. 


To change your address or inquire about your subscription service. . . paid subscribers please SEND YOUR 
MAILING LABEL, along with your correspondence, to the Superintendent of Documents, Attn: Chief, 
Mail List Branch, Mail Stop: SSOM, Washington, D.C. 20402-9373; all others, to Editor, Federal Probation, 
Administrative Office of the U.S. Courts, Washington, D.C. 20544. 


New Subscribers 
To order a new subscription. . . please use the subscription form provided below. 


Subscriptions Order Form 


Order processing code: *6141 


E YES, please send me the following indicated subscriptions: 


subscriptions of FEDERAL PROBATION, FPQ for $5 per year. 


1. The total cost of my order is $ . All prices include regular domestic postage and handling. Foreign orders please 
add 25%. 


Please Type or Print 
4 3. Please choose method of payment: 


(Company or personal name) L] Check payable to the Superintendent of Documents 
GPO Deposit Account L | | | | | 
LI VISA, CHOICE or MasterCard Account 


Thank you for your order! 


(Additional address/attention line) 


(City, State, ZIP Code) (Credit card expiration date) 


( ) 
(Daytime phone including area code) (Signature) (6/86) 


. Mail To: Superintendent of Documents, 
U.S. Government Printing Office, Washington, D.C. 20402-9371 


| 


FEDERAL PROBATION 


Administrative Office of 
the United States Courts 
Washington, DC 20544 


